Climate Change (Emissions Trading and
Renewable Preference) Bill

Government Bill

Explanatory note

General policy statement

Climale change, and how we deal with it, is one of the most impor-
tant issues of our time. The introduction of this Bill is a critical step
toward New Zealand playing its part to address climate change.
The Bill's principal purposc is to amend the Climate Change
Response Act 2002 (o introduce a greenhouse gas Emissions Trad-
ing Scheme in New Zealand (NZ ETS). The Bill also amends the
Electricity Act 1992 to create a preference for renewable electricity
generation by implementing a moratorium on new fossil-fuelled
thermal electricity generation, except to the extent necessary to
ensure the security of New Zealand™s electricity supply.

Emissions trading schemes are increasingly being established in a
number ol countries and regions around the globe. Over time, the
NZ ETS will cover all gases and all sectors, in order to minimise
overall costs to the economy and operate with efficiency and equity.
The scheme will apply an economy-wide price signal to activities
that contribute to climate change.

Climale change is a global problem and New Zealand is reliant on
international action to mitigate the risks associated with increased
concentrations of greenhouse gases in the atmosphere. The design of
the NZ ETS is compatible with the United Nations Framework
Convention on Climate Change (the Convention) and the Kyoto
Protocol (the Protocol), but is designed to cndure under a range of
possible  futurc  scenarios  for  international climatc  change
agreements.
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The objective that guided the design of the NZ ETS is:

Thar a New Zealand Emissions Trading Scheme support and
encourage global efforts to reduce greenhouse gas emissions by:

* reducing New Zealand’s net emissions below business-as-
usual levels; and
. complying with our international obligutions, including our

Kyoto Protocol obligations;

while maintaining economic flexibility, equity, and environmental
integrity at least cost in the long term.

The NZ ETS is designed to operate as an integral part of the govern-
ment’s broader climate change, sustainable development, and cco-
nomic transformation agendas.

The preference for renewable electricity generation augments the
NZ ETS goal of reducing New Zealand’s net greenhouse gas emis-
sions below busincss-as-usual levels. It does this by implementing a
moratorinm on investment in new fossil-fuclled thermal generation,
except Lo the extent required 1o ensure security of supply. This will
reduce the potential for fossil-fuelled thermal electricily generation
to increase the level of New Zealand’s greenhouse gus emissions.
The NZ ETS and the renewable generation preference are part of
New Zealand’s wider cffort to meet its international commitments
under the Convention and Protocol to implement policics and
measures (o reduce greenhouse gas emissions.

Consultation and Engagement Process
This Bill was developed after an extensive process of consultation
and engagement.

In December 2006, the government released five energy and climate
change discussion documents, and embarked on a significant consul-
tation process on a number of policy options. The high level of
public cngagement and feedback showed that New Zcealanders take
energy and land use sustainability seriously, and are keen (o be part
of the solution. Over 3 000 submissions were received and over 150
public meetings and hui with Maori held.

Following this consultation, the government cstablished a cross-
departmental Emissions Trading Group (ETG) to develop a propo-
sal for an NZ ETS. The ETG includes representatives rom the
Treasury and the lollowing agencies: Ministry for the Environment,
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Ministry of Economic Development, Ministry of Transport, and the
Ministry of Agriculture and Forestry. The ETG also works closely
with the Department of Prime Minister and Cabinet, Te Puni Kokiri,
the Ministry of Foreign Affairs and Trade, the Department of Con-
scrvation, the Ministry of Scicnce, Rescarch and Technology, and
the Tnland Revenue Department.

On 20 September 2007, the government released its proposal for an
NZ ETS, and began an intensive period of engagement on the core
design features, and with particular regard to Maori and to those
scctors cntering the scheme first (forestry and liquid fossil fucls).

The engagement also included the establishment of a Climate
Change Leudership Forum, to facilitate communication between the
government and the broader community on the proposed design of
the NZ ETS. The Forum will continue until mid-2008 and its consid-
erations will be taken into account through the legislative process.
Issucs that arc likely to be discussed include the treatment of pre-
1990 forests, the type of cmission units allowed into the NZ ETS,
phase-out of free allocation, and whether an intensity-based
approach can be included within an absolute cap of [ree allocation,

Engagement process will continue throughout 2008, including on
thosc aspects of the NZ ETS that arc to be governed by recgulations.
A number of mechanisms are in place to achicve robust input,
including technical advisory groups lor energy and industry, and
agriculture, A *Peak Group” for the agriculture component ol the
NZ ETS has been established. These groups will provide input on
range of matters.

In the longer term, the government will continue to engage with the
broader community on the luture evolution of the NZ ETS in light of
changes 10 New Zealand’s obligations under interational climate
change agreements. The Bill provides a process for review of the NZ
ETS, prior to the end of the Protocol’s first commitment period and
each subsequent commitment period.

In October 2007, the government relcased the New Zcaland Encrgy
Stralegy (NZES) and adopted a target for renewable electricity
generation ol 90% by 2025. Consistent with this, the NZES states a
clear preference that all new electricity generation be renewable,
except to the extent necessary to maintain security of supply. The
NZES signalled consideration of regulatory options under the Elec-
tricity Act 1992 to support this objective.
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The development of the NZES involved a large number of organisa-
tions, associations, interest groups and individuals offering com-
ment on the ideas and options contained in the strategy.

Structure of the Bill
Part 1

Part T of the Bill contains amendments to the Climate Change
Response Act 2002 to introduce the NZ ETS.

Clause 4 of the Bill sets out the dates from which certain provisions
of the Climatec Change Response Act 2002, once amended, will
apply. Individuals and firms within different scctors will first assume
NZ ETS obligations [rom the date when the relevant parts ol Sched-
ules 3 and 4 apply.

The entry of sectors into the NZ ETS is based on sectors™ prepared-
ncss for trading, administrative feasibility and consideration of price
cffeets through the cconomy.

The table below reports when each sector first assumes obligations
and first must comply with those obligations under the NZ ETS.
Subsequent compliance periods for each sector extend from 1 Janu-
ary to 31 December in each calendar year.

Staged entry of sectors into the NZ ETS

Fnd of initial compli-
Sector Commencement of obligations ance period
Forestry Daie the Act comes inw loree 31 December 2009
(but first compliance period starts
from 1 January 2008)

Liquid lossil Tuels 1 January 2009 31 December 2009
Stationary cnergy 1 Junuary 2010 31 Deecmber 2010
Industrial processes 1 January 2010 31 December 2010
Agriculture 1 Jannary 2013 31 December 2013
Wasie 1 Jamuary 2013 31 December 2013

By 2013, all sectors and all six major greenhouse gases will be
covered by the NZ ETS, so that all major sectors of the New Zealand
cconomy will be cxposed to the international price of cmissions, at
the margin, for all opcrations.

The existing provisions in Part 2 of the Climate Chunge Response
Act relating to the Crown’s trading in Kyoto units are amended to
allow for the introduction of the NZ ETS. These amendments are
mostly contained in clauses 6 to 28 of the Bill.
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The core provisions that implement the NZ ETS are contained in a
new Part 4 of the Climate Change Response Act 2002, inserted by
clause 43. Part 4 covers participants, participants’ obligations, allo-
cation of New Zealand units, compliance and enforcement, offences
and penaltics, review and appeals, future development and Ministe-
rial review of the scheme.

The NZ ETS is based on the concept that “participants™ incur
obligations by doing “activities”.

The NZ ETS reduces compliance costs by cnsuring that the activitics
giving rise (o obligations are as high in the supply chain as possible.
The activities that bring a participant into the NZ ETS are listed in
new Schedules 3 and 4. Where possible, “activity” is defined with
reference to other regulatory regimes to which participants might be
subject.

Activities listed in Schedule 3 are those activities undertaken in New
Zealand that will automatically give rise Lo ebligations under the NZ
ETS—a person who does one of these activities must register as a
participant under the scheme and comply with their obligations in
respect of that activity.

Although some seclors will not be breught into the NZETS for some
years, the Bill contains the activities for all sectors. The dates are
included now to give certainty to the “all sectors, all gases™ princi-
ple that underlies the NZ ETS.

Persons can also cleet to become participants if they do activitics
listed in Schedule 4. Schedule 4 covers:

* owners of, or holders of forestry rights/leases over, forests
planted after 1989:

. producers who embed carbon in their products:

. major uscrs of jet fucl used for domestic aviation:

. major uscrs of coal and natural gas.

There are likely to be less than 200 participants in the NZ ETS not
including those in the forestry sector. The number of forestry partici-
pants could range from 2 000 tc 9 000, depending on the number of
post- 1989 forest owners or forestry right/leasc holders who decide to
bccome participants in the scheme.

The main obligation that participants will have under the NZ ETS is
to surrender emission units to match the emissions from their activi-
ties in each annual compliance period. Participants are also obliged
to:
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* calculate their level of emissions, using prescribed
methodologies:

. retain sufficient records to allow verification of emissions
calculations:

. report their level of cmissions:

. provide information, if required by the chict cxccutive (NZ
ETS administrator), to allow the chiel execulive (o verily
compliance.

The methodologies prescribed in regulations will include formulas
to calculate cmissions, such as scientifically-determined factors that
rclate activitics to cmissions (cg, the guantity of carbon dioxide
emitled when a litre of luel is burned). They will also include
methods for measuring activities directly or indirectly resulting in
emissions.

Participants undertaking “removal activities” will also be able to
carn cmission units. Post-1989 forest land participants, and partici-
pants who ecmbed carbon in their products, may clect to account for
both their emissions (il any) and removals, and receive one New
Zealand unit for each tonne of carbon dioxide stored in their trees or
products.

The primary unit of trade in the NZ ETS is a New Zealand unit
(NZU), issncd by the government. For the first commitment period
of the Protocol (2008-2012), each NZU issued by the government
will be backed by a Kyoto unit held in a Crown holding account in
the Registry.

Participants may surrcnder Kyoto units to mect their NZ ETS obli-
gations (subject to some restrictions). Kyoto units can be acquired
overseas or domestically. The Bill itsell does not contain a provision
1o limit the volume of Kyoto units that can enter the NZ ETS, bul
gives the responsible Minister the ability to place restrictions on
which classes or subclasses of Kyoto units may enter the NZ ETS
and what transactions may or may not be registered in respect of
those units.

The government has already decided 10 exclude certain units (eg,
Certified Emission Reduction units from nuclear projects). The
government is still seeking feedback on the need for other restric-
tions. The Bill places no restriction on the entry of AAUs into the
NZ ETS; this has been welcomed by some and criticised by other
domestic stakeholders, who have expressed concerns about poten-
tially damaging the integrity of the NZ ETS, and rcducing New
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Zealand’s prospects of linking with other countries’ schemes. Consi-
deration of these views needs to be weighed against the costs of
compliance without AAUs entering the NZ ETS and recognition of
the fact that all Parties have agreed to the provisions of the Protocol.
Maintaining the spirit of the Protocol is critical to ncgotiating futurc
inclusive agrcements.

The amendments to Part 2 of the principal Act are designed to permit
bilateral linkages with other countries™ domestic trading schemes in
the future.

In terms of trading, the NZ ETS is designed to allow Mexibility in
how participants trade units in the market, whether trading occurs
via trading platforms, or via direct exchange. Any person eligible to
open d holding account in the Registry (not just participants) will be
able to hold and trade emission units).

Subpart 2 of new Part 4 conlains provisions lor the [ree allocation of
emission units 1o the forestry, and (o trade-exposed industry and
agriculture sectors.

New secrion 69 cstablishes the level of allocation to pre-1990 forest
land owners at 55 million New Zcaland units. The treatment of pre-
1990 forests relative 1o post-1989 lorests (particularly the lree allo-
cation of emission unils equivalent to 55 million tonnes ol emissions
to owners of pre-1990 forests) has been criticised by elements of the
forestry industry. Further advice is being prepared for Ministers on
options for targeting of free allocation for pre-1990 exotic forests,
such as on the basis of restrictions on land-use change since 2002
(when the government first signalled there would obligations associ-
ated with deforcstation).

Electricity generators and liquid fossil fuel providers are not likely
to suffer major (negative) impacts on their profitability through the
introduction of the NZ ETS, as they are likely to pass on any extra
costs imposed by an ETS to consumers down the supply chain.
Conscquently, they will not reccive transitional assistance.

The approach to assistance to industry and agriculture (sections 70

and 71) is to limit the total level of assistance to be provided by

firstly identifying the initial level of assistance to be provided, and

secondly, by defining the way forward {including phase-out of assis-

tance by 2025):

. The initial level of assistance to cligible trade-cxposcd indus-
trial firms is 90% ol their 2005 emissions from direct use ol
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coal, natural gas or geothermal stream; direct consumption of
electricity; und non-energy industrial processes.

. The initial level of assistance to agricultural firms is 90% of
their 2005 emissions of methane and nitrous oxide from eli-
gible activitics.

The govemment is continuing to engage with sectors on allocation

plans and the emission abatement paths. This will occur via the

Climate Change Leadership Forum, the Miaori Leadership and

Retference Groups, the Peak Group, and the Technical Advisory

Groups.

New section 68 provides [or the making ol allocation plans by Order
in Council. The plans will set out a maximum free allocation for
each sector over 2008-2012 and 2013-2025 und specity who is
eligible for a free allocation of NZUs.

Sections 72 and 73 contain the process o govern the making of
allecation plans, Belore recommending that an Order be made (o
issue an allocation plan, the Minister must notify his or her intention
to make the allocation plan, gather information from people who
may be eligible for an allocation of NZUs, and seek public submis-
sions on the draft plan.

Provisions dealing with compliance and enlorcement are in Sub-
parts 3 to 5 of new Part 4.

The NZ ETS follows a self-assessment model. Under this approach,
all the obligations placed on participants arc clearly sct out in legis-
lation. Participants arc required to submit annual cmissions returns.
Since this information will be of a commercial nature it will not be
publicly available; nonetheless, certain information will be dis-
closed in aggregated form. The government is engaging on whether
firms would be willing to report more frequently.

The chief executive will have the ability to audit the compliance of
emissions returns submitled by participants. Il participants lail lo
meel their obligations, or are shown (o have lailed to comply lollow-
ing an audit, financial and make-good penalties will apply, and will
increase with the degree of culpability. To aid compliance, the chief
executive will be able to issue advance rulings (called “emission
rulings™), which will bind the chief executive to a particular inter-
pretation of the legislation.

Ministers and departmental chief executives are the principal deci-
sion-makers under the NZ ETS. The Bill creates the right to seek
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District Court review of decisions. Appeals on questions of law will
lie with the High Court.

New Part 5 of the Climate Change Responsc Act 2002 contains the
provisions specilic (o the lorestry, transport and stationary energy
sectors,

The forestry-specific provisions in Subpart 1 of Part 5 cover:

. The designation of forest land as either “pre-1990 forest
land™ or ¥post-1989 forcst land”.
. Changing the land usc of pre-1990 forest land gives rise to

mandatory obligations under the NZ ETS. Exemplions are
available for deforestation on land-holdings of less than 50
hectares and of land containing tree weeds.

* Owners of post-1989 forest land, or the hoelders of forestry
rights/leases over post-1989 forest land, may elect to join the
scheme (Schedule 4) to receive New Zealand units when their
forest grows and surrender nnits when carbon mass decreases.

. Registration as a participant in respect of post-1989 forest
land, possible deregistration, and the associated entitlemenis
and liabilities.

The transport-specific provisions (Subpart 2 of Part 5) cover the

ability of major jct fucl users to assumc obligations under the NZ

ETS if they wish. The stationary cnergy-specific provisions (Subpart

3 of Part 5) mirror these provisions in respect of major coal and gas

users.

Pury 1 of the Bill also provides for the consequential amendments
that arc required to cnsurc other statutes arc consistent with, and
support, the introduction of the NZ ETS.

The income Tax Act 2004 and the Income Tax Act 2007 are amended
to provide for the taxation treatment of the forestry sector of the NZ
ETS. Provisions relating to the tax treatment of the NZ ETS for other
sectors will be included in a tax bill scheduled to be introduced in
carly 2008.

The Forests Act 1949 is amended to provide for the potential use
under that Act of verifiers recognised under the Climate Change
Response Act 2002 and methedologies prescribed under the Climate
Change Response Act 2002 (as provided for in this Bill).

The Forestry Rights Registration Act {983 1s amended o remove
certain definitions that are superseded by definitions in this Bill.
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The Personal Property Securities Act 1999 is also amended to allow
security interests over emission units to be registered in the Personal
Property Securities Register.

Regulations

The principal features of the NZ ETS, including obligations on
participants, are provided for in primary legislation. Regulations (as
provided for in aew section 148) will supply further technical
details. The arcas that will be covered by regulations include:

* certain definitions where the definition may need updating on
a regular busis (such as “obligation fuel”):
. specification of the methodologies to be used to calculate

emissions and removals:
. cxemptions from the NZ ETS:

. the manncr and form in which information is to be provided to
the chiel executive:

. lees.

Part 2

Part 2 of the Bill amends the Electricity Act 1992 to create a
preference for renewable electricity generation by implementing a
moratorium on new fossil-fuelled electricity generation, except to
the extent necessary to ensure the security of New Zealand’s elec-
tricity supply.

To help meet the government’s climate change objectives, the New
Zealand Energy Strategy (NZES) contains a target for 90% renewu-
ble electricity generation by 2023, and states a clear preference that
all new electricity generatiocn be renewable, except to the extent
nccessary to maintain seeurity of supply.

Modelling undertaken to support the NZES indicates that renewable
generation is expected to be cost competitive with fossil-fuelled
thermal generation, particularly under the range of potential carbon
prices envisioned under the NZ ETS. It is feasible, however, that a
combination of factors, such as a high cxchange ratc and low gas
price (as could arise from a major gas discovery) counld mean that,
even with emissions pricing, fossil-fuelled thermal generation may
become more economic. Unexpecled high costs or other barriers (o
new renewables could also make fossil-fuelled thermal generation
IOre economic.
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Due to the economies of scale involved in electricity generation
investment, any significant investment in fossil-fuelled generation
could “crowd-out” renewable investment for a number of years.
This would jeopardise the government’s climate change and NZES
objectives and undermine public confidence in the climate change
policy.

To minimise these risks, this Bill implements a 10-yeur legislative
moratorium on new fossil-fuelled thermal baseload generation. This
moratorium applies equally to all generators, whether state-owned
or private, thereby ensuring competitive neutrality between genera-
tors with regard to the type of investments they can undertake. Tt is
designed to influence generators’ investment decisions lowards
renewables in the short-term, allowing time for the [ull introduction
of an emissions price via the NZ ETS, which will influence invest-
ment decisions over the longer term.

Part 2 of the Bill inserts a new Part 6 A into the Elcctricity Act 1992
providing for a 10-ycar moratorium on new fossil-fuclled thermal
generation. The moratorium will apply (o all fossil-fuelled genera-
lion greater than 1OMW in capacily. Nevertheless, because a mora-
torium on new baseload fossil-fuelled generation has the potential to
adversely affect security of supply, the Bill provides for exemptions
for specific fossil-fuelled generation proposals that address concerns
over security of supply.

Applications for exemptions [rom the moratorium will be judged
against a set of criteria aimed at addressing concerns over security of
supply. Exemptions will be granted by the Minister of Energy on the
recommendation of the Electricity Commission.

Clause by clause analysis
Clause 1 relates to the Title.

Clause 2 relates 1o commencement,

Part 1
Amendments to Climate Change Response Act 2002

Clause 3 provides that the principal Act amended is the Climate
Change Response Act 2002.

Clause 4 inserts new section 2A, which concerns the application of
various Parts ol new Schedules 3 and 4.
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Clause 5 amends section 3, which concerns the purpose of the
principal Act. The amendment augments the principal Act’s pur-
pose, providing that it includes implementing a greenhouse gas
emissions trading scheme.

Clause 6 amends section 4, which concerns interpretation. The
amendments account for the use of new defined terms.

Clause 7 amends section 7, which concerns the Minister of Finance
giving dircctions to the Registrar regarding accounts and units. The
amcndments add surrender accounts and conversion accounts to the
accounts [or which the Minister of Finance may give directions.

Clause 8 amends section 10, which concerns the purpose of the
Registry. The amendments specify the purpose of the Registry in
rclation to varions units and the recording of certain information.
Clause 9 umends section 11, which concerns the uppointment of the
Registrar. The umendment omits the phrase “of the Ministry respon-
sible for the Registry™.

Clause 10 amends section 14, which requires the Registrar to give
elfect Lo directions. The amendments provide that the chiel execu-
live may not give certain directions relaling 1o certain operations in
the Registry unless certain conditions are met.

Clause Il amends section 15, which requires the Registrar to allo-
catc unique numbers. The amendments account for New Zealand
units and approved overseas units.

Clause 12 amends the heading to section 16, which concerns the
carry-over of units. The amendment changes “units” to “certain
Kyoto units™.

Clause 13 amends section 17, which concerns the commitment
period reserve. The amendments account for the use of new defined
terms.

Clause 14 amends scction 18, which concerns the form and content
ol the unit register, The amendments account for the surrender and
conversion of units,

Clause 15 amends section 18B, which concerns the closing of hold-
ing accounts. The amendments clarify the matters that arc relevant
to the chict executive when giving a direction to close a holding
account, and replace the definition ol reasonable notice.

Clause 16 amends section 18C, which concerns the transter of units,
The amendment clarifies that section 18C(3) applies to Kyoto units.
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Clause 17 inserts new sections 18CA and 18CB. New section 18CA
sets out the effect of surrendering, retiring, converting, and cancel-
ling units except in accordance with section 30E{4}{c). New section
{8CB provides that certain Kyoto units may not be surrendered.

Clause 18 repeals section 19 and substitutes new section 19, which
provides for the retirement of Kyoto units by the Crown.

Clause 19 amends section 20, which provides that transactions must
be registered. The amendments account for the use of ncw defined
terms.

Clause 20 amends section 21, which concerns the registration proce-
dure. The amendments account for the use ot new defined terms, and
clarify aspects of the registration procedure for Kyoto units in rela-
tion to the intcrnational transaction log.

Clause 21 inserts new section 21AA, which sets out the registration
procedure for New Zealand units and approved overseas units.
Clause 22 amends scction 23, which concerns receiving units from

overscas registrics. The amendments account for the usce of ncw
defined terms, and clarily that the section concerns Kyolo units.

Clause 23 inserts new section 23A, which concerns receiving New
Zealand units and approved overseas units from overseas registries.
Clause 24 amends section 25, which concerns correction of the unit
register. The amendments account for the international transaction
log and overseus registries.

Clause 25 amends section 27, which requires certain information to
be accessible by scarch. The amendments augment the categorics of
information that must be accessible by search.

Clause 26 amends section 30, which concerns the recovery of fees.
The amendments omit the phrase “of the Ministry responsible for
the Registry™.

Clause 27 amends section 30A, which provides that the Crown or
Registrar are not liable in relation to searches in certain cases. The
amendments take account of the use of new defined terms, and
extend the application of section 30A(b) to include errors in the unit
register resulting from rcasonable reliance on information reccived
from overseas registrics or third partics.

Clause 28 inserts new sections 30E to 30J. New section 30E pro-
vides for the conversion of New Zeualand units into assigned amount
units for sale overseas. New section 30F sets out restrictions on the
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surrender and conversion of certain New Zealand units allocated in
respect of pre-1990 forest land. New section 30G sets out a regula-
tion making power with respect to various matters. New section 30H
provides for the incorporation by reference in regulations made
under new section 30G. New section 301 crcates an offence for
signing falsc declarations with respect to regulations made under
new section 30G (a line not exceeding $5,000). New section 30/
creates an oflence for providing lalse or misleading information (o
the Registrar with respect to regulations made under rew section
30G (a fine not exceeding $50,000 for an individual and $200,000
for body corporate $200,000).

Clause 29 inserts a new Part 3 heading above section 31.

Clause 30 amends section 33, which provides that the inventory
agency is under the direction of the relevant Minister. The amend-
ments omit the phrase “responsible for the inventory agency”.

Clause 31 replaces the Part 3 heading and cross heading above
section 36 with a new cross-heading.

Clause 32 amends scction 36, which concerns the authorisation of
inspectors. The amendment clarifics that powers are exercised and
duties are carried oul.

Clause 33 amends section 37, which concerns the power to enter
land or premises to collect information to estimate emissions or
removals of greenhouse gases. The amendments omit the phrase
“responsible for the inventory agency™.

Clause 34 amends section 38, which concerns limitations on the
power of entry under section 37. The amendment omits the phrase
“responsible for the inventory agency™.

Clause 35 inserts new section 454, which provides protection lor
persons acting under the authority of the Act.

Clause 30 amends section 47, which concerns an offence for
obstructing, hindering, resisting, or deceiving a person exercising a
power. The amendments change “Act” to “Part™ wherever it
appears.

Clause 37 amends section 48, which concerns an offence for signing
false declarations. The amendment changes the title of the section to
indicate that the offence is in respect of regulations made under
scction 50.

Cilause 38 repeals section 48A.
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Clause 39 amends section 49, which concerns reporting. The
amendment inserts the phrase “responsible for the administration of
this Act” after “Minister” in the first place where it appears.
Clause 40 amends section 50, which concerns regulations. The
amendments delete matters [or which regulations may be made
under the Act that have been moved into Parr 2 {section 30G).

Clause 41 repeals section 51 and substitutes new section 51, which
provides for the incorporation of matcrial by refercnce in regulations
madc under scction 50.

Clause 42 amends section 52, which concerns reporting by the
inventory agency on certain matters to the relevant Minister. The
amendments omit the phrase “responsible for the inventory
ageney”.

Clause 43 inserts new Parts 4 and 5. New Part 4, which consists of 6
subparts, sets out the provisions that establish the New Zealand
greenhouse gas emissions trading scheme. New subpart 1 estab-
lishes who must or may be a participant. New subpart 2 concerns the
allocation of New Zealand units. New subpart 3 scts out the princi-
pal powers, dutics, and functions of the chief exceutive. New sub-
part 4 sets oul the relevant offences and penalties. New subpart 5
sets oul the review and appeal provisions. New subpart 6 sels cul a
number of miscellancous provisions.

New Part 5, which consists of 3 subparts, sets out the sector specific
provisions. New subpart I concerns the forestry sector. New subpart
2 concerns the liquid fossil fucls sector. New subpart 3 concerns the
slationary energy seclor.

Clause 44 adds new Schedules 3 and 4, which are set out in the
Schedule of this Bill. New Schedule 3 sets out the emissions trading
scheme activitics relevant to persons who must be participants. New
Schedule 4 scts ont the emissions trading scheme activitics relevant
10 persons who may elect 1o be participants.

Clause 45 amends section 67Y(1) of the Forests Act 1949, which
concerns the making of regulations with respect to forest sinks. The
amendments clarify that the mcthodologics or mechanisms pre-
scribed under section 67Y{1)(h) of the Forcsts Act 1949 may be
those methodologies or mechanisms prescribed under section 148(1)
ol the Climale Change Response Act 2002, The amendment alse
provides for the making of regulations that prescribe the persons or
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organisations that may carry may carry out verification functions in
relation to a forest sink or forest sink covenant.

Clause 40 amends scetion 2 of the Forestry Rights Registration Act
1983 by repealing the deflinitions ol carbon sequestration, forest
sink, and greenhouse gas. It also amends section 2ZA(2)(b) by
replacing the phrase “units based on carbon sequestration that are
received in accordance with a forest sink covenant™ with the phrase
“the right to receive and the obligation to surrender units™.

Clause 47 states that cluuses 48 to 55 amend the Income Tax Act
2004,

Clause 48 inserts a new clause CB 29 into that Act, providing for the
extent to which the disposal of a unit gives rise to an amount of
income, including disposal by way of surrcnder or conversion.
Generally, a disposal of a unit to a third party (other than on surren-
der) gives rise o an amount of income for income lax purposes.

Clause 49 inserts a new clanse CW 3B into that Act that provides
that any income arising on acquisition or disposal of a unit issued by
the Crown free of charge in respect of pre- 1990 forest land s exempt
income.

Clause 50 inserts a new section CX 44F into that Act that provides
that any income arising on issue by the Crown of a unit without
charge in respect of post-1989 forest land is excluded income.
Clause 51 inserls new sections DB 46 and 47 into that Acl. New
clause DB 46 deals with the treatment of the cost (il any) of acquisi-
tion of a unit, including issue of forest land units the Crown without
charge and an acquisition of a Kyote unit on conversion. Generally,
a deduction is allowed for the cost of acquisition if a unit is acquired
from another person and it is not a forest land unit issued by the
Crown without charge. New clanse DB 47 treats a person that has
surrcnderced a pre-1990 forest land unit in respect of post- 1989 forest
land as having acquired the unit rom a third party for its market
value al the time, in order (o allow the person a deduction [or that
value,

Clause 52 inscrts a new section EA 2B into that Act and generally
requires a first in first out cost flow method to be used to identify
which units are held by a person at any (ime and specilically requires
that approach in relation (o lorest land units issued by the Crown
without charge.
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Clause 53 amends section EB 2(3)(g) of that Act to provide that
units are not subject to the trading stock valuation rules in that Act.

Clause 54 inscrts new section GD 10 into that Act, which provides
that, il a unit is disposed of to another person for less than market
value and the disposal is not a surrender or conversion, the disposal
is treated as having been for market value.

Clause 55 inserts new defined terms into that Act that are used in the
other inscrted provisions of that Act and generally refer to new
defined terms in the principal Act. The clause also amends the
definition ol revenue account properly and inserts a new delinition
ol replacement ETS unit. Those latter amendments provide that the
deduction for the cost of a unit (other than a unit that merely replaces
a forest land unit that was issued without charge by the Crown and
then sold) is deferred until the unit is disposed of.

Clause 56 stales thal clauses 57 to 64 amend the ncome Tax Act
2007,

Clause 57 inserts a siew clause CB 36 into that Act, providing for the
cxtent to which the disposal of a unit gives rise to an amount of
income, including disposal by way of surrcnder or conversion.
Generally, a disposal of a unit (o a third party (other than on surren-
der) gives rise o an amount of income for income lax purposes.

Clause 58 inserts a new clanse CW 3B into that Act that provides
that any income arising on acquisition or disposal of a unit issued by
the Crown free of charge in respect of pre- 1990 forest land s exempt
income.

Clause 59 inserts a new section CX 48B into that Act that provides
that any income arising on issue by the Crown of a unit without
charge in respect of post-1989 forest land is excluded income.

Clause 60 inserls new sections DB 60 and 61 into that Acl. New
clause DB 60 deals with the treatment of the cost (it any) of acquisi-
tion of a unit, including issue of forest land units by the Crown
without charge and an acquisition of a Kyoto unit on conversion.
Generally, a deduction is allowed for the cost of acquisition if a unit
is acquired from another person and it is not a forest land unit issued
by thc Crown without charge. New clause DB 61 treats a person that
has surrendered a pre-1990 Torest land unit in respect ol post-1989
forest land as having acquired the unit from a third party (or its
market value at the time, in order to allow the persen a deduction for
that value.
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Clause 61 inserts a new section EA 2B into that Act and generally
requires a first in first out cost flow method to be used to identify
which units are held by a person at any time and specifically requires
that approach in relation to forest land units issued by the Crown
without charge.

Clause 62 amends section EB 2(3)(g) of that Act to provide that
units are not subject to the trading stock valuation rules in that Act.

Clause 63 inscrts new section GC 4B into that Act, which provides
that, if a unit is disposcd of to another person for less than market
value and the disposal is not a surrender or conversion, the disposal
is treated as having been [or market value.

Clause 64 inserts new detined terms into that Act that are used in the
other inscrted provisions of that Act and generally refer to new
defined terms in the principal Act. The clause also amends the
definition ol revenue account properly and inserts a new delinition
ol replacement ETS unit. Those latter amendments provide that the
deduction for the cost of a unit (other than a unit that merely replaces
a forest land unit that was issued without charge by the Crown and
then sold) is deferred until the unit is disposed of.

Clause 65 consequentially amends the Personal Property Securities
Act 1999,

Part 2
Amendments to Electricity Act 1992

Clause 66 provides that the principal Act umended is the Electricity
Act 1992.

Clause 67 inserls new Part 6A. The purpose of this Part is lo reduce
the impact of fossil-fuelled thermal electricity generation on climate
change by creating a preference for renewable electricity generation
through the implementation of a 10-year moratorium on new fossil-
fuelled thermal electricity generation capacity, except where an
exemption is appropriate (for example, to ensure security of supply).
Under new Part 6A—

. no person may connect a new fossil-fuelled thermal electric-
ity generation plant (a specified generation plant) to the
national grid or a distribution nctwork, or operate a specificd
gencration plant, unless—
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. the person has an exemption granted under the Part;

and
. the plant is connected and operated in accordance with

the exemption:

cvery person who breaches this prohibition commits an
offecnce and is liable on summary conviction to a finc not
exceeding $500,000. In addition, a penalty ol up to 3 times the
value of any commercial gain resulting [rom the breach may
be imposed:

the Minister of Energy on the recommendation of the Elec-
tricity Commission (the Commission) may, by notice in the
(Gazeife, exempt a person from the prohibition.

An exemplion may be granted il the Minister ol Energy is satislied
that the specified generation plant—

*

is a non-baseload plant that has a load factor or emissions
level below or less than prescribed limits; or

is necessary or desirable for 1 or more of the following
purposcs:

. for the purposc of mitigating the cffects of an
emergency:

. for the purpose ol providing reserve energy:

. for the purpose of providing electricity to a small iso-

lated community that does not have a reusonable non-
fossil fuel based alternative:

. for the purpose of forming part of a co-generation
process to improve the overall cnergy cfficicney of the
process above a prescribed level; or

uses an acceplable combination of renewable energy sources

and lossil Tuels as prescribed in regulations; or

1s based on waste material; or

will be connected and operated in circumstances where an

existing thermal electricity generation plant will be retired in

whole or in part and the specified generation plant together
with any part of the cxisting thermal clectricity gencration
plaat that is not retired—

. will significantly decrease emissions ol greenhouse
gases; and
. will not reduce security of supply margins.

An exemption must be granted on the terms and conditions that the
Minister of Encrgy considers are reasonably necessary to ensure that
the specified generation plant is operated in accordance with any
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purpose tor which the exemption was granted and for no other
purpose. The public must be consulted in relation to draft exemp-
tions. Exemptions may be suspended or revoked.

New Part 6A also provides [or the Commissien Lo monitor compli-
ance with the Part,

Clause 68 consequentially amends section 169(1)(30) (which relates
to regulations that authorise the waiver, refund, or remission of
fees).

Cilause 69 consequentially amends section 172KB (which requires
industry participants to co-operate with Commission investigations).
The amendment extends the provision to apply to investigations
carried out for the purposes of monitoring or enforcing aew Part 6A.

Clause 70 consequentially amends section 1720 (which relates to
the functions of the Commission).

Regulatory impact statement
A proposed New Zealand emissions trading scheme
Executive summary

Human induced climate change is a real and serious phenomenon
that the world must take action to address. New Zealand has ratified
the Kvoto Protoccl and consequently is liable for New Zealand’s
greenhouse gas emissions above 1990 levels over the period
2008-2012.

Action to address climate change and to meet ongeing international
obligations will incur economic costs and benefits. The govermment
has a range of tools available to meet these challenges—some mech-
anisms will be significantly less costly and disruptive to the New
Zealand cconomy than others. The government wants New
Zealand’s future net emissions to be below business as usuval levels
and 1o meet international obligations in a least-cost manner over the
long term.

On 20 September, the government released the document A Framie-
waork for u New Zedland Emissions Trading Scheme. This document
noted that, subject to engagement with stakcholders and Maori, the
government had decided in principle to introduce a New Zealand
Emissions Trading Scheme (NZ ETS). The proposed transition
period of the NZ ETS ditfers for each sector depending on their
readiness and other factors. The main impact of the NZ ETS will be
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that the price of emissions will be reflected in prices throughout the
economy. The government is working on an assistance package for
firms and households to help manage some of these potential
impacts.

The Cabinet paper recommending the NZ ETS, attached a Regula-
tory Impact Statement (RIS), which was publicly released. This
current RIS updates the analysis of the original RIS and is to be read
alongside the Cabinet paper A New Zealand Emissions Trading
Scheme: 2007 Decisions.

Adequacy statement

The Regulatory Impact Analysis Unit has reviewed the RIS and
considers the RIS is adequate according to the adequacy criteria.

Status quo and problem statement

Human induced climate change is a real and serious phenomenon
that the world must take action to address. New Zealand greenhouse
gas (GHG) emissions comprise a very small proportion of the global
total and we arc rcliant on effective international action to reduce
total GHG emissions, and thereby reduce the extent of future climate
change. Our biologically-based economy relies on a benign and
stable climate for production, and therelore elfective international
action on climate change where all nations play their part is crucial
for New Zealand’s long-term economic, social and environmental
wellbeing. Moreover, New Zealand™s clean green image is part of
the international brand, which underpins important sectors of the
cconomy, such as tourism, as well as the premium prices New
Zealand cxporters scek for the country’s products and scrvices in
overseas markets. A lailure 1o act sustainably and responsibly could
reduce New Zealand’s international credibility and inlluence in
international forums. A failure to act now would see costs for New
Zealand rise over the long term.

Status quo

New Zeuland is party to the United Nations Framework Convention
on Climate Change (UNFCCC) and its Kyoto Protocol. The major
feature of the Kyoto Protocol is that it sets mandatory targets on
GHG emissions for developed countries and economies in transition
listed in Anncx 1 to the UNFCCC. In New Zcaland’s casc, our
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commitment is to take responsibility for emissions above 1990
levels during the period 2008-2012.

New Zealand GHG emissions {(¢xcluding cmissions from deforesta-
tion) are projecled o grow o around 30 percent above 1990 levels
by 2010.

The government has yet to implement an economy-wide mechanism
to reduce GHG emissions. However, the government has undertaken
and will undertake more specific policy interventions for scleeted
scctors. These have been funded cither dircetly from government via
lax revenue (eg, solar water healing) or through compliance costs of
legislation and regulations (eg, building standards). The emissions
reduction expected from these measures is relatively small, and
based on current projections, business as usual emissions levels in
New Zealand are expected to continue to grow strongly.

New Zealand’s emissions prolile has (wo major elements. Firstly,
there is an underlying emissions path that rises steadily at approxi-
mately 1 percent per year in the period through to 2045, Secondly, it
has u forest sink trend running through it. As the forests plunted in
the 1990s are due to be harvested (through the mid to late 2020s to
mid 2030s), New Zealand’s overall emissions (including forest
sinks) spike significantly.

It is estimated that under the business as usual model, New
Zealand’s net emissions in 2023-2027 will be over 60 percent
higher than in commitment period one (CP1) of the Kyoto Protocol
(2008-2012).

The status quo (business as usual) is not a sensible option. It would
leave the government (o [und emissions above 1990 levels by
purchasing units on the international market through general taxa-
tion. Firms would have little incentive to reduce emissions as they
would not be directly incurring the costs of their emissions. Thus,
emissions would continue to rise and thus become increasingly
costly for government (ic, taxpayers), cspecially as the international
agreements arc cxpected to become morce stringent.

Costs and benefits of climate change mitigation

There 18 a significant body of international work describing the
range of costs and benelits of climate change mitigation and the cost
of global action.
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Action to address climate chunge is likely to incur real economic
costs. Working Group 111 of the Intergovernmental Panel on Climate
Change (IPCC) has concluded that in 2030, the macroeconomic
costs for multi-gas mitigation, consistent with emissions trajectories
towards stabilisation between 445 and 710 ppm CO,-cq, arc csti-
matcd at between a 3 percent decreasc of global GDP and a small
increase, compared with emissions with the level of GDP that would
have occurred under a business as usual scenario (note, with pro-
jected rates of GDP growth, levels of GDP per head will be signifi-
cantly greater than they are today, even with these estimated
reductions).

The question, therelore, is whether the cosls ol actlion are justified by
the benelits.

In deciding whether to reduce GHG emissions in New Zealand, the
appropriate question is not whether it can be demonstrated that
climate change will harm New Zcaland and whether the damage to
New Zealand averted by the reduction cxeceds the costs it would
impose. This question does not recognise thal New Zealand is a
participant in the international climate change policy process and
has ratified the Kyoto Protocol. New Zealand has assumed specific
obligations under that Protocol and has consistently stated that it is
prepared to undertake commitments beyond 2012 in the context of
the broadest international agreement tc do so. Under international
agrecements, harm 18 not dircctly defined in environmental terms, but
in terms of the cost to New Zealand of mecting these international
commitments.

International studies have estimated the global potential for climate
change mitigation. These studies suggest that there is a significant
potential for mitigation, somc of which have “negative cost™ (ic, the
savings in cncrgy costs ontweigh the costs of the investment). Even
though some of these studies are not directly relevant 10 New
Zealand, they show that there are abalement activities available
around the globe which, through linking to the international market,
will help to limit the cost of emissions in New Zealand.

Objectives
Specific climate change initiatives sit within New Zeualand’s broader
sustainability and climate change goals and objectives. These are
outlined in the report “New Zealand’s climate change solutions: An
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overview”. The government’s guiding principles for its climate

change policies are that they:

(a} are long term and strategic:

(b)  balance durable efforts to reduce emissions with preparations
for the impacts of a more variable climate:

(¢}  cngage with the wider public, industry and busincss to inspirc
their willing, elfective and long-lerm involvement:

(d) focus on inlernational engagement that advances New
Zealand’s national interests.

The government’s current policy development process is under-

pinncd by somec kecy assumptions that arc consistent with the

approach it has taken (o climale change over the past lew years.

These include:

(a)  Faced with sufficient consensus on climate chunge science,
responsible government must act to address the risks for New
Zealand’s vulnerable environment, economy and way of life.
While action to reduce greenhouse gas emissions over the
long tcrm will have a cost, the predicted costs and risks of
inaction arc expected to be unacceptably high.

(b)  Elfective international action is needed 1o reduce global
greenhouse gas emissions, To support and encourage interna-
tional action, New Zealand needs to play its part in reducing
emissions, as well as encouraging other countries, especially
the major emitters, to act.

(c} New Zealand’s response should maximise the econocmic
advantages of using cnergy and rcsources more cfficiently
and facilitatc our involvement in the development or adapta-
tion of low emission technologies relevant o our needs.

(d)  Our policy response should start with the most achievable
options and seek least-cost solutions.

(e)  All sectors of the economy should play a fair and equitable
part in the national response to climate change, reflecting the
fact that seme sectors will be able to achieve emissions reduc-
tions morc casily than others.

Key in a decision (o implement specific climate change initiatives is
an assessment that New Zeualand will continue to operate in a4 car-
bon-constrained world.

These principles and assumptions {ontlined above) have been
synthesised 10 provide a more detailed NZ ETS objective to [rame
policy development in this area as follows:
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to develop climate change initiatives that support and
encourage global efforts to reduce greenhouse gas emissions

by:

. reducing New Zealand’s net emissions below business-
as-usual levels:

. complying with our international obligations, includ-

ing our Kyolo Protocol obligations;

while maintaining economic flexibility, equity, and environ-
mental intcgrity at lcast cost in the long term.

Alternative options

There are a number of possible pelicy approaches to reducing emis-
sions including:

(a)

(b)

(c)

(d

Direct regulation: this could include requiring a certain pro-
portion of liquid uels 1o be biofuels; prohibiting certain activ-
ities (eg, certain luels in certain circumstances); imposing
restrictions on certain activities (eg, requiring all new electric-
ity generation to be from renewable sources). Some of these
have already been implemented; others have been discounted
or are still being considered . Overall, the regulatory options
alonc will not optimisc New Zecaland’s climate change
TCSpPoONsC.

Information and promotion: initiatives that give consumers
and businesses better information about the GHG emissions
that their actions lead to, and encourage them to change their
behaviour, can be effective in some areas. New Zealand
already has a number of such initiatives in place (eg, energy
efficiency labelling and promotional activities undertaken by
the Encrgy Efficicncy and Conservation Authority (EECA)).
Emission reduction incentives: thc incentive option is prob-
lematic as in order 1o calculale the level of incentive (o pay a
particular lirm, il is necessary [or the government Lo estimate
the level of emissions a firm would have emitted in the
absence of the incentive. Due to the practical ditficulties in
establishing this emissions baseline, widespread use of an
incentive approach is not likely to be effective. However,
incentives can still be effective in certain key arcas (cg, provi-
sion of subsidics for houschold insulation and solar hcating).
Broad price-based carbon tax: a broad price-based mecha-
nism, such as a carbon lax, results in the price ol emissions
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being reflected throughout the economy. Although the
governiment can control the overall stringency, decisions on
which abatement activities occur are made at the firm and
consumer level. In general, firms and consumers are better
placed to make thesc decisions than central government. The
cffectiveness of taxes in reducing cmissions is dependent on
the sensitivily of consumers and lirms to prices. If consumers
and (irms are nol very sensitive o prices (in economic jargon,
if demand is “inelastic™), then a large increase in price is
required to induce even a small reduction in emissions.

Preferred option

A cap and trade ETS with a transitional introductory phase is the
preferred option for meeting the detailed objectives set out above.
The ETS, while an important element of New Zealand’s proposed
climate change response sits within a suite of policies including
dircet regulatory measures, improved information and specific ini-
tiatives (cg, incrcased funding for relevant agricultural rescarch).

The key difference between a carbon tax and an ETS is that with a
tax, the government sets the price of emissions, while with an ETS
they set the quantity of emissions. Under a tax, there would be an
incvitable degree of uncertainty around the level of emissions that
would result, and that the government would be responsible for, in
any one year or commitment period. A lax would provide greater
emissions price cerlainly 1o emilters. However, it would subject the
government and taxpayers to potentially very lurge fiscul costs if the
tax was set too low. Adjusting taxes to changing circumstances and
to improve efficiency and effectiveness can also be problematic; as
decisions by governments can be influenced by wider considerations
than simply the narrow purposc for which the tax was designed.

An ETS ullows greater flexibility in terms of price adjustments.
Prices adjust automatically in an ETS as international carbon prices
adjust, whereas tax-based systems tend to be sticky as they can only
be increased by an explicit government decisions. Inevitability,
undcr a tax-bascd system that the price of emissions in New Zealand
would not reflect the international price of cmissions. This would
increase the cost New Zealand incurs (o meet its international obli-
galions. Having said this, it is important 1o note that price volatility
as implied by an ETS is not costless. A permit system has consider-
able advantages when it comes to small open economies like New



Climate Change (Fmissions Trading and
Explanatory note Renewable Preference) 27

Zealand if there is 4 well-functioning international market for car-
bon, especially if the international price is subject to shocks. This is
because under a tax, unless the government continually adjusted the
tax in response to these shocks, government would face fiscal risk
and New Zcaland would cither over or under invest in emission
reducing activitics.

It is proposed the NZ ETS be internationally linked. The NZ ETS
will operate within the international cap on emissions that is agreed
through international negotiations (currently Kyoto).

One of the key advantages of an ETS is that il is consistent with the
nature ol our international obligations (the Kyole Protocol is a
global cap and trade system). More generally, there is considerable
strategic and economic benefit in tuking the same broad approach to
reducing emissions as some of our key trading partners.

The proposed NZ ETS would work by placing an obligation on
participants to surrender emissions units o cover lheir emissions.
Firms would have the flexibility to choose their best response to this
obligation. Participating firms who value their emissions producing
activities more than the cost of reducing them have the option to
purchase units, while firms who value their emission less than the
cost of purchasing nnits may choosc to reduce their emission output.
In this way, trading would rcsult in ecmission reductions being made
by firms who can do so most cheaply and encourages innovation.

By internationally linking the scheme, trading can occur in the much
larger and more liquid international market. This effectively allows
NZ firms to take advantage of low cost abatcment opportunitics
offshore. The market would determine the Ievel of domestic versus
international abatement that would occur.

A key element of the preferred option is a transitional period that
will allow affected parties time to adjust and help address equity
issues. These are different, recognising varying levels of readiness.
The dates of catry arc set out in the table below.

The core obligation placed on participating firms will be defined in
absolute terms, (tonnes of CO,-¢ per year), rather then an intensity
based measure (tonnes of CO,-e per unit of activity). This will mean
that participants must surrender one emission unit for every metric
tonng of CO,-c emitted cach year. Adopting an absolute approach
provides certainty over the (global) environmental outcome and is
relatively simple 1o implement.
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Staged entry of sectors into the NZ ETS

Commencement of LEnd of initial compli-
Scetor obligations ance period
Foresty (includes deforestation 1 January 2008 3| December 2009
of pre-1990 land and alloresta- (Orst compliance period
tion post-1989 is 2 years)
Liguid lossil Tuels 1 January 2009 31 December 2009
Stationary energy (includes 1 January 2010 3| December 2010
coal, natural gas, and geother-
mal)
Industrial process (non-cnergy) 1 January 2010 31 December 2010
emissions
Agriculture (Inclodes pastoral 1 January 2013 31 December 2013
and arable farming and hort-
culture)
Waste 1 January 2013 31 December 2013
All other emissions 1 Jannary 2013 3| December 20113

In each sector, there are a range ol oplions lor where 1o place the

point of obligation. Points of obligations are designed to:

(a)  Keep compliance and administration costs low.

(b)  Capture as many of sectors’ emissions as practicable.

(c} Reflect the feasibility of monitoring and verifving emissions
at each point.

(d)  Create appropriate incentives to reduce emissions while not
unduly deterring  worthwhile  cconomic  activity and
investment.

Impacts and Sector Specifics

The fundamental impact of an ETS is that it changes prices in the
economy 10 rellect the cost of emissions. Price changes will incen-
livise abatement activity, which should see net emissions reducing
from business as usual. Given the stringency of the Kyoto agree-
ment, the overall macro impacts on the economy will be small over
20082012 . However the impacts on particular sectors of the econ-
omy (ie, the microeconomic effects) could be more significant due
to cmissions being concentrated around certain activitics and sce-
tors. To give a scnsc of magnitude, some indicative price changes
are shown in the table below. These assume no assistance or com-
pensation has been provided. These changes would be the same
under a carbon tax set at the corresponding emission price.



Climate Change (Fmissions Trading and

Explanatory note

Renewable Prelerence)

Price changes due to an ETS
assuming no assistance or
compensation

Households

Increase in household expendi-
ture (per annumy)

Approximate % of total house-
hold expenditure

Liguid fuels (rranspori)

Petrol ¢flitre GST incl. (%
increase over current price}
Diesel c/litre GST incl. (%
increase over current price}
Transporl seclor emission
reductions in the medivm-term
{relative w0 business-as-usual)
Electricity

Wholesale ofkwh (65 increase
over business-as-usual )

Retail o/kwh GST incl. (%
increase over business-as-usual)
Long-term (2020 and beyond)
Electricity Generation Emission
levels

Other fossil fuels
Wholesale gas S5/GJ

Retail gas $/GT (GST incl}
Wholesale coul $/G)

Agricufture (methane and nitrous

Dairy: reduction in payoul il
facing full cost (relative to pay-
oul of 34.36 kg/ms}

Beef: reduction in payout it fac-

ing lull cost {relative Lo current
payout)

Sheepmeat: reduction in payout
if facing full cost (relative to
current payoul}

Venison: reduction in payout if
lacing full cost (relative (o cur-
rent payout)

Emission price scenarios
$15/t CO,— $25/t CO—-

F100-S200 pa $170-3330 pa

(L.3-0.5% (1L.5-0.8%

37 c{(2.5%) 6.1 ¢ (4%)

4 ¢ (4%} 6.7 ¢ (7%)

(1L3% (L6%

0.7 ¢ (9%) 1.4 ¢ (195)

L e (5%0) 2 ¢ (10%)
Cmissions at about current
levels—improvement over busi-
ness-as-usual (around 6.5 mil-
lion wons pa)

$0.8 (11%)
$0.8 (11%) $1.7 (4%
FL.5 (40%) $2.5 (67%)

oxide emissions only)

F1.4 (18%%)

-3.5% -5.9%

-6.3% -10.4%
-10.1% -16.9%
-12.8% -21.4%

$50/t CO~¢

$330-%660 pa

1-1.6%

12.2 ¢ (8%)
13.3 ¢ (14%)

1.1%

2.9 ¢ (37%)
4 ¢ (20%)
1990 levels
{around 3.3
million tons
pa)

$2.6 (35%:)

$2.8 (6.5%)
$4.9 (1344%)

-11.8%
-20.9%
-33.84%

42.8%
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Macroeconomic modelling

The Emissions Trading Group (ETG) commissioned cconomic con-
sultants Infometrics to update their previous analysis of the cffcet of
various policy instruments on the New Zealand economy.

Impact over Kyoto period

The macrocconomic impact, as represented by a varicty of indica-
lors is very small. This is consistent with the previous message that
the impact under Kyolo would be around 0.1 percent of GDP. It
should be noted that New Zealand faces an impact, regardless of
having an ETS as we have already signed up to Kyoto. In fact, under
an ETS New Zealand’s net emissions should reduce; this will work
to further reduce the macroeconomic impacts over the status quo.

Infomeltrics has pointed out that GDP is not a particularly good
indicator of welfare or living standards. In fact, its modelling of the
ETS indicates the impact on GDP would be zero, however, this
would be a misleading figure to use, because there will be a real
reduction (albeit small) in living standards as measured by the level
of private consumption.

The macroeconomic impact over the Kyoto period is small because:

(a)  The “shock™ to the economy of introducing an emission price
into the economy is small compared to the size of the econ-
omy. In any case, this “shock” involves a transfer of
resources within the economy from taxpayers to sectors that
produce cmissions. This transfer of resources does not
represent a loss to the cconomy as a whole.

(b)  The resources that are required 1o pay lor the emission units
that must be purchased offshore (as a resull of the country
having a net emissions deficit) do represent a loss to the
economy. However, under Kyoto the country’s net position is
small compared to the size of the economy. Given the
assumptions behind the model, this loss does not actually
causc a reduction in GDP (in world prices), as the volume of
goods and services produced by NZ does not change. It is
simply that more resources need Lo go into exporting, leaving
less for privale consumption. The reduction in private con-
sumption does represent a reduction in living standards rela-
tive to business as usual.
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Potential impact over longer term

The longer term impacts of an ETS will be driven by the stringency
of international agreements going forward. As international agree-
ments become more stringent , the impacts will increase. However,
these could be moderated by technelogy improvements and by the
degree to which international agreements become more comprehen-
sive (ie, the degree to which imbalances in global competitiveness
between firms can be reduced).

Modclling in 2025 under a range of different scenarios was carried

out by Infomeltrics 1o give insights into the potential impacts over the

longer term. The modelling shows that the impact on the NZ econ-
omy would increase if international agreements become more strin-
gent and the price of emissions rises. Given a range of speculative
but plausible scenarios, the impact is still not large when compared
to the underlying growth in living standards expected over time (eg,
we might have living standards in 2030 that we would othcrwisc
have expeeted in 2028 or 2029). The modelling has also shown how:

(@) An ETS reduces the impact of meeting our international obli-
gations over the case where the government remains responsi-
ble for all emissions. For example private consumption fell by
1.0 percent in a scenario where the government is responsible
but only 0.7 percent under an ETS.

(b)  Stringency of international agreements {ie, how many emis-
sion units NZ gets allocated for free) 1s a key driver to the size
of the impact.

(¢}  The coverage and nature of international agreements is very
important. For example a scenario with key inlernational
trade prices reflecting the price of emissions (ie, if our interna-
tional competitors alse faced a price of emission) reduces the
impacts.

Independent analysis of carbon markets

ETG commissioned two reports from Point Carbon, a world-leading

provider of independent analysis on carbon markets based in

Norway:

(a) Issues in the International Carbon Market 2008-2012 und
Bevond

(b)  Functionality in the International Carbon Reduction Project.

Issties in the International Carbon Market 2008-2012 and Beyond
covers price ranges in the international emissions trading market
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price risk management toels and the relationship between transac-
tion costs and size of participants. The key points that arise from this
report are:

(a)

(b)

(c)

(d

(e)

(5

There is a range of prices in the international carbon market.
Thesc vary by risk of project and type of unit—Kvoto credits
range between NZ $10 and $33.

Uncertainties exist in the carbon markel going lorward. A
major source of that uncertainty surrounds the prospect of
assigned umount units (AAUS) entering the market.

It is not yet clear how the AAU market will evolve but it is
possible this will involve occasional, large volume intergov-
ernmental transactions rather than a more liquid market with
many private scctor participants. The first intergovernmental
transaction is cxpected in 2008.

Prices in the secondary Certified Emission Reduction (CER)
markel (units with guaranieed delivery from the Clean
Development Mechanism) are influenced by prices in the EU
ETS. Yet, short-term volatility in the EU market does not
affect the primary CER market.

The international carbon market is evolving rapidly but is not
yet as developed as other more cstablished commodity mar-
kets. The ecmerging financial products and routes to the mar-
ket are likely (o increase the ability of participants 1o manage
their exposure (o price lMuctuations in the carbon market.
Although the growth of the financial services sector within the
carbon market presents opportunities for smaller players to
enter the carbon market, smaller plavers may be disadvan-
taged in terms of their ability to invest in the primary CER
market, and in terms of brokerage and cxchange fecs.

Functionaliry in the International Carbon Reduction Project Market
report covers issues related to the carbon market otffset project
market such as additionality, incentives to own high quality units,
and validation processes. Key points arising from this report are:

(a)

(b)

Tt is impossible to be definitive about the cnvironmental
veracity of processes such as the Clean Development Mecha-
nism. The nature of the mechanism, especially the need lor an
additionality criterion, is such that environmental inlegrity
cannot always be guaranteed.

The tendency is tor increasingly stringent rules and probity
checks and it is expected that processes will continue to
improve.
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(¢)  There is evidence that buyers are exerting some control over
the quality of the credits that they own.

(d)  Inthe secondary CER market, it is not possible to identify the
type of project that the credit originated from (eg, it is pos-
sible that credits associated with HFC-23 credits may be
rcsold without being identified as such).

Firms

Most New Zealand firms will face costs and benefits under the ETS.
Increased costs will occur under an ETS as a result of firms being
required 1o surrender New Zealand Units (NZUs) to cover their
emissions, or due o them flacing higher energy and luel prices.
Many firms will be able to puss a portion of these costs down the
supply chain, reducing the impact on their profitubility. However,
some firms will not be able to pass costs on, resulting in greater
profit impact and a loss of competitiveness. The loss of competitive-
ncss would be cxaccrbated if these firms competed with overscas
firms that were not subject to the same price for emissions.

These impacts could be significant for some firms. In particular this
disproportionate impact raises equity concerns. But most impor-
tantly it may also lead to long term regrets it the ETS resulted in
reduced output, or closurc of a firm, that would have been competi-
tive if its competitors faced similar grecnhonsc gas measures and
there were a good chance that these competitors will lace such a
charge in the loreseeable luture. There would also be a concern il
particularly large or concentrated job losses resulted or New
Zealand’s reputation as a good place to do business relative to its
neighbours and trading was damaged.

For (hese reasons, the government is proposing an industry assis-
lance package. The exacl shape and nature of this package is the
subject of engagement between industry and government. This
assistance could be in the form of free allocation (where the govern-
ment gives free units to firms) and/or some form of progressive
obligation where the obligation to surrender units gradually
incrcases throngh time.

Direct emission reductions from New Zealand industry over the next
10-15 years under an ETS will be somewhat constrained by the
nature of the existing facilities, although there are still promising
opportunities to reduce emissions. These include:
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(a)  Switching from using coal to using gas or biomass for indus-
trial heat wherever possible.

(b)  Increasing the use of cogeneration in conjunction with indus-
trial heat production (cogeneration technology allows heat
that is generated for industrial processes to be used to produce
clectricity as well).

Over the longer term, there are many new technologies that could
allow for dramatic improvements in industrial energy efficiency and
emission reduoctions. The actual level of emission reductions will be
dectermined by the price of cmissions relative to the cost of the
abatcment activitics.

Haouseholds

Houscholds will face higher energy prices (cg, petrol and clectric-
ity). The government is particularly concerned about impacts of
electricity price increases on consumers and is considering compen-
sation outside of the ETS,

Transport

There will be relatively small emission reductions, relative lo busi-
ness as usual, in the transport sector as consumption does not change
much when the price rises. In fact, transport emissions are still
expected to rise significantly over the long term (with key drivers
being GDP and population growth). Pricing emissions will improve
the cost effectiveness of new technologies for emission reduction to
make them more widely available (and thus malke thcm cconomic
sooncr than would have been the case).

Electricity

Emissions from the clectricity scctor will not decrcasc in the short
lerm , but in the medium to longer term there should be significant
emission reductions relative (o business as usual. This occurs as old
thermal plant is replaced by plant with lower emissions (in particular
new renewable generation capacity). Emission reductions would not
be materially effected by compensation offered to consumers
outside of the ETS, as generators will still face the correct price
signals when building new plant.
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Forestry

This scctor is a priority for the government as the scctor can be a
significant driver behind NZ net total emissions (both in a positive
and negalive sense). There are both beneflits and costs for partici-
pants to be in the NZ ETS. Significant emissions could occur il this
sector does not face the correct price signals for their deforestation
of pre-1990 forests. On the other hund, the reduction of deforestation
is likely to be one of the lower cost abatement options in the domes-
tic economy in CP1.

It is currently estimaled that for every 12 months that deflorestation
remains outside the ETS aflter 1 January 2008, increased emissions
of 12-24Mt CO,-¢ are likely to occur, resulting in increased costs to
the Crown of $180-S600 m. This reflects an assumption that owners
would bring forward deforestation to avoid likely future controls.
Current analysis suggests that deforestation would reduce substan-
tially, and in many cascs stop cntirely, if the partics faced the full
cost of the emissions involved.

Thus there will be compulsory entry for pre-1990 forests, but with a
threshold to avoid high transaction costs. Yet the ETS will be volun-
tary tor post 1990 forest. That is, the owners of these forests will be
given the choice to enter the ETS and reecive all of the relevant sink
credits and future liabilitics. This is cxpected to be more attractive
lor most inveslors than the existing (and ongoing) Permanent Forest
Sinks Initiative (PFSI), because of restrictions under that initiative
(although officials understand that these restrictions are seen by
some investors as adding value).

Agriculture

Agricultural sector emissions represent almost half of New
Zealand’s total GHG emissions and are currently a significant source
of emissions growth. Any ETS that did not include agriculture
emissions would be inconsistent with a least-cost approach to emis-
sions reduction, as the cost of these emissions would need to be
absorbed clsewhere in the cconomy. This makes agriculture a prior-
ity for inclusion in the ETS. It is also important that the sector [aces
the full marginal price of emissions as the current growth in emis-
sions is largely driven by conversion and intensification. These
decisions would be influenced by tacing the full marginal price of
emissions.



Climate Change (Fmissions Trading and
36 Renewable Preference) Explanatory note

The effects of the ETS on the agriculture sector are difficult to
accurately predict for a number of reasons. Firstly, the government
is signalling a preference for a processor/company level point of
obligation, in which case the price signals reaching farmers will
likely be weak or distorted in some cases. Scecondly, the agriculture
scctor 18 highly dynamic duc to the ability for some farmers to
readily change land use, the cyclical nature of commodily prices,
and the apparent resilience of farm businesses and their ability lo
adapt to new conditions.

In the shott torm, it is unlikely to expect strong emission reductions
from the agricultural scctor as currcnt opportunitics for abatcment
are limiled, particularly around methane, which represents about
two-thirds of agriculture’s emissions. However, some opporiunities
exist around nitrogen inhibitors. In fact, it appeuars likely that aggre-
gate emissions from agriculture (and from the dairy sector in parti-
cular) will rise in the near term at least. The dairy industry would be
taking into account the price of emissions when decisions are made
that result in increascs in cmissions.

The larming sector is characterised by a large number of sellers
producing relatively homogenous and perishable product, meaning
that farmers are also price takers. All costs introduced into the
agriculture value chain (eg, CO, related costs introduced at the
processor level) are generally absorbed at the farm level. Introduc-
ing cmissions trading in this scctor may, thercfore, have significant
impacts on farm profitability and raisc cquity concerns at the farm
level. In recognition of equily concerns, the government is propos-
ing (o use allocation policy (o partially compensate farmers lor lost
profits.

There are over 30 000 pastoral farmers in NZ and many potential
difficultics in bringing them into an ETS. Further cngagement with
the sector is required beflore the details of the scheme are linalised,
and various mechanisms have been put in place for this (eg, Peak
Group on Agriculture and the ETS).

Impact on the stock of regulation

While the ETS will operate as a new set of regulations that apply o
GHG emissions, officials have designed a scheme that, to the great-
est extent possible, utilises existing legislation and regulations.
The cxistence of an ETS will mean that some interventions that have
been discussed in consultation documents 1o reduce emissions will
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no longer be required (eg, RMA stundards on land use/deforestation,
and nitrogen tax).

Risk assessment
Risk

High levels of volatility in the price of cmissions result in increased
uncertainty (and thus cost) for business.

Mitigation
The NZ government will play an active role in international agree-

ments (o help ensure that the global carbon market develops in an
orderly manner.,

Enable the development of financial instruments to allow firms to
reduce their exposure to the volatility in the price of cmissions.

Consider measures 1o reduce the initial volatility that may be present
during the establishment of 4 new market.

Ensurc as much liquidity as possible by linking to international
markets.

Consider the effects of government allocation decisions on market
volatility.

Risk

There is a gap in international agreements after 2012.

Mitigation

The NZ government will actively participant in international negoti-
ations with a view to reaching international agreement on arrange-
ments post-2012.

Ensure flexibility in the design so that the operation of the scheme is
not directly linked o any particular international agreement and can
operate as a stand alone scheme if needed.

Neced to ensure adequate liquidity in the case of a stand alonc scheme
or maybe look at a price cap or floor.

Risk
Potential for market failure in certain scetors resulting in Iess emis-
sion reduction occurring then should given the price.



Climate Change (Fmissions Trading and
38 Renewable Preference) Explanatory note

Mitigation
Complementary mecasurcs (cg, cncrgy cfficicnt homes) can be

targeted at arcas where the price signal docs not achieve the desired
level of emission reduction.

Risk

Busincsses have difficulty accessing the market.

Mitigation
Ensure that the registry is “business fricndly™ including low transac-
lion fees.

Enable competition between a range of emission markets both
within NZ and overseas {as a result of the scheme being internation-
ally linked).

Consider the nature of the firm when selling points of ebligation (eg,
large firms, who have established trading desks should find it easier
to participate in the market then a Small to Medium Business).

Risk

The international price of emissions rises to very high levels causing
significant harm to NZ economy.

Mitigation

Governments will need to make ongoing decisions about what fur-
ther international commitments NZ is prepared to sign up to post-
2012, including the stringency of emission reductions. New
Zealand’s position on this could consider factors such as the extent
and naturc of participation by othcr countries.

Risk

Transitioning to the new regime will be difficult and/or expensive.

Mitigation
Have a transitional period and different dates of entry to recognise
different levels of readiness.
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Risk

Increased uncertainty and market volatility during the start up phasc
of the scheme.

Mitigation
Signal policics in advance as much as practical.
Education und training for participunts.

Link to international markets to increase market liguidity.

Risk

Loss of firms with long term regrets.

Mitigation

Government will look to provide an industry assistance package to
reduce risk of firms shifting operations offshore as a result of the
ETS.

Risk

Future intcrnational agreements arc bascd around a carbon tax.

Mitigation

Ensure the ETS is easily modified to act as a tax (this would simply
require the govt to provide unlimited units at a particular pricc—
points of obligation, reporting and monitoring cte, could remain
unchanged) il this becomes necessary given global developments.
Establish a regular review process for the scheme to tuke into
account international developments.

Risk

Future international agreements move towards an intensity base
approach.

Mitigation

Ensure the ETS can easily be modified tc adopt an intensity based
approach.
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Establish a regular review process for the scheme to tuke into
account international developments.

Risk

Breach of commitment period reserve (a requirement under the
Kyote Protocol that all party nations retain at least 90% of their
initial assigned amount of AAUs within their emissions unit
register).

Mitigation

Breach is unlikely due to the expected net inflow of Kyoto units over
CP1 and can be managed by allocation decisions and staggered
scctoral entry into the NZ ETS.

Risk
Required systems, processes or the administering agency arc not
fully functioning by thc commencement of the scheme.

Mitigation

Implementation is discussed in the scction below.

Implementation and review

The compliance and enforcement system for the NZ ETS is based on
a “sclf-assessment” methodology like that used in the New Zealand
tax system. Under this system, ETS participants will be responsible
lor complying with their obligations under the ETS and assumed (o
be in compliance unless subsequently challenged by the chiel execu-
tive of the department with responsibility for administration of the
NZ ETS (*Chief Executive”). This system should result in far lower
compliance costs for both participants and for the Chief Executive
than a full-regulation model and is consistent with the nature of the
regulatory regime being imposed. In order to meet all the require-
ments of the compliance system, participants will nced to undertake
a number ol activities including:
(@)  surrender one emissions unit for each tonne of CO,-¢ emitled
in each compliance period
(b) calculate their level of emissions using approved
methodologies
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(¢} retain sufficient records to ullow verification of emission
culculations

(d)  report their level of emissions, and emission units surrendered
at the end of each compliance pericd, to the Chiet Executive

(c} comply with any dircctions of the Chicf Exccutive.

Purticipants’ emission levels will be determined by multiplying the

volume of an emitting activity by an emissions factor in a particular

time period. Emissions factors will be provided, or approved, by the

Chief Executive. The Chief Executive will be given adequate rights

to check the validity of information provided to it. Any failurc to

mecet the core obligation will result in:

(a)y  arequirement o make up the surrender shortlall within 90
days ol a determination by the Chiel Executive that a partici-
pant is in breach and at a ration of 1:1

(b)  afinancial penalty of NZ 530 per tonne of CO,-¢ emitted for
which emission units have not been surrendered

(c} the publication of the participant’s identity and nature of the
compliance failurc.

Where a participant knowingly lails (o meet the core obligation, the
make-up requirement will increase to a ratio of 1:2. Also, the finan-
cial penalty will rise to NZ$60 per tonne of CO,-e emitted and
participants will face the possibility of criminal conviction. Failure
to meet other obligations (eg, the requirement to monitor and report
cmissions) will result in a financial penalty of up to $4,000 for the
third infringement, $8,000 for the second, and $12,000 for the third.
Where a participant [ails 1o meet these obligations knowingly, it will
be subject to larger (ines and possibly criminal conviction. This
penalty structure is similar to that imposed under the self-assessment
approach in the Tax Administration Act 1994,

Generally, feedback on the compliance and enforcement provisions
has been accepling of the sell-assessment compliance system. It is
expected thal detailed submissions will be received during the Select
Committee process. However, some changes are proposed now in
order to assist the development of the New Zealand carbon market.
The accompanying paper asks Cabinet to consider a revised
approach for the requirements around the surrendering of units when
scctors first enter the ETS, variants of which have arisen during the
cngagement process. The revised approach is (note, forestry and
transport enter al peint b):
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(a) for firms to monitor and report their emissions for the year
(two years for agriculture) prior to entry to the NZ ETS on a
voluntary basis (penalties for errors in reporting in that year
would not apply):

(b)  for firms to monitor and report for their year of entry into the
ETS (with reporting penaltics applying) and to surrender units
lor that year (without applying penallies olher than a make
good provision lor under-surrender ol unils):

(¢y  for firms to monitor, report and surrender units for subsequent
years with the full penalty regime applying.

In addition, the government will make it clear that any changes to

the rules on what units can be used [or compliance purposes will not

apply retrospectively.

It is proposed the legislation for the NZ ETS proceed as a new part of

the Climate Change Response Act 2002. The Climate Change

Response Act 2002 implements New Zcaland's obligations under

the Kyoto Protocol to cstablish a national registry system. Many of

the features lor a New Zealand ETS already exist under the Climate

Change Response Act 2002, although some require modilication.

The purpose of the Climate Chunge Response Act 2002 will also

need to be umended to provide for a New Zeuland ETS that con-

tinves beyond 2012. The bill to amend the Climate Change

Response Act 2002 is called the Climate Change (Emissions Trad-

ing and Renewable Preferencee) Bill.

Implementation of the NZ ETS will establish the business operations
required to give effect to the govermment’s emissions trading poli-
cies described in The Framework for a New Zealand Emissions
Trading Scheme and the Climate Change (Emissions Trading and
Renewable Preference) Bill.

The key business operations will be delivered by a group of Minis-

tries governed by the respective chief executive officers and senior

officials to ensure effective cross government integration. These
functions comprise:

(a} Policy Advice: providing policy and cconomic advice, cstab-
lishing emissions factors, developing allocation plans, under-
taking international negotiations and galeway management,
and management ol the Crown’s obligations.

(b)  Administration: providing the registry, sector administra-
tion, compliance and enforcement.
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(¢c) Education and communications: providing the integrated

delivery of information and training.

Cross government governance

To implement these business operations, an implementation pro-

gramme covering the following functions is underway:

Policy advisary functions

Policy advice and co-ordination:

. legislative development and statutory review:

. policy and economic advice:

. cross government policy co-ordination.

Emission factors:

. emission factor development by sector.

Future allocation;

* allocation policy and national allocation plans.

Intcrnational linking:

. international ncgotiations, cap  sctting, and
managenment,

Crown obligations:
. purchasing Kyoto units:
. buying and selling NZUs.

Education, communication, and consultation:

* Management Advisory Groups:
. consultation with iwi:
. public consultation:
. information and guidance about:
. NZ ETS start up phasc:
. climate change policy.

Administrative functions

Registry and scctor administration:

gateway

* ETS register including allocation, verification, reporting, and
banking:
. assessments and registration of participants and traders.

Compliance and cnforcecment:

. monitoring compliance requirements ol participants:
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enforcement of compliance requirements.

Crown obligations:

purchasing and trading role of Government.

Education and communication:

*

public guidance about:
. registry start up phase:
. administration of Registry.

NZ ETS education and communication functions

Communications strategy—cross government.

Education programime—cross government.

The key implementation dates over the next two years are likely to

be:

20 November 2007—Bill approved by caucus and tabled in
the House

December 2007—New Zealand Emissions Unit Register for
Kyoto units goes live

I January 2008—FETS cbligations commence tor forest land
OWNECTS

I March 2008—Carbon Accounting Standards for forcsts
documented

I April 2008—Dralt regulations lor carbon measurement,
carbon certifiers and cost recovery

1 April 2008—Draft regulations for NZ ETS administration
and NZU Registry operation

| July 2008—NZ7. ETS Registry operational

I July 2008—Carbon calculators available to calculate pre
1990 forest deforcstation liabilitics and post 1989 forest
credits and Habilites

1 July 2008—Forestry Carbon Certiliers trained and able (o
be registered

1 July 2008—Forestry Purticipants with pre 1990 forests can
apply for exemptions and those with post 1989 forests can
apply for inclusion into the NZ ETS

31 July 2008—Forestry GIS gocs live

I December 2008—NZ ETS compliance and cnforcement
processes operational

I January 2009—ETS obligations commence for liguid lossil
fuel providers
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* 30 June 2009—Deadline for applications by landowners of
less thun 50 hectares of pre 1990 forest lund for exemptions

. 31 December 2009—First deforestation returns lodged with
the Administrator
. 31 December 2009—TFirst liquid fossil fucl emission returns

lodged with the Administrator
. 31 December 2009—Allocation of NZUs 1o pre 1990 lorest
Participants
. 31 December 2009—First date for surrender of NZUs
* 31 December 2009—Deadline for applications by people
wishing to be participants in respect of post-1989 forest land
(until 1 January 2013).
The Administration role of the NZ ETS established by the Ministry
of Economic Development will be reviewed by the accountable
chief executives within three years of establishment (December
2010).
The NZ ETS will nced to evolve to refleet changes in future interna-
tional arrangements. It is also likely that ongoing relinement of the
details of the ETS will be necessary as (irms and administralors gain
more experience of the ETS. It is therefore proposed that the NZ
ETS undergo a regular policy review. The Minister responsible for
the Administration of the Climate Change Response Act 2002 will
be responsible for this review, examining the operation and effec-
tivencss of the Act within 9 months of the end of cach commitment
period or at the end of cach five year period, with the first period
beginning on 1 January 2013.

Consultation

Ministers and officials have undertaken an extensive cngagement
process with stakeholders and Maori since the release of the NZETS
on 20 September, including:

(a) 3 cross-sector emissions trading workshops

(b) 13 regicnal hui

(cy A naticnal hui for Maori

(d) 7 regicnal forestry meetings

(c} 4 workshops for firms that may be ‘participants’ in the ETS
(f)  An NGO forum

(g)  Numercus ‘one on ong’ meetings with key stakeholders

(h)  The establishment of a Climate Change Leadership Forum.
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During engagement, a distinction was made between the “2007
decisions™ (those that pertain to items to be contained in the legisla-
tion introduced this year) and “2008 decisions” (those decisions that
will be made next year after the initial legislation is considered,
including dccisions about allocation within the agricultural and
industrial scctors).

Feedback on the NZ ETS framework has generally been positive
in particular, many groups have vocalised their support for an emis-
sions trading scheme over a tax. The engagement has been notable
for the lack of opposition; and the all sectors, all gases approach of
thec NZ ETS has been well-supported. Further to this, many stake-
holders are improving their knowledge of the NZ ETS proposals
through the engagement process and, as a result, are becoming more
interested in the workings of the scheme as opposed to being critical
of the design. The major policy issues arising from engagement can
be classified as follows:

(a}  Allocation—the timing of possible phase-out of {free
allocation.

(b)  Allocation—intensity comparcd with absolute obligations
and the treatment of growth in emissions.

(¢)  Allocation—whether to provide assistance (o lirms for
increases in costs associated with liquid fossil fuels (or other
inputs such as wood-waste used in boilers).

(d)  Unit of trade and liquidity in the market.

(e} Options for accounting for pre-1990 forests.

Allocation: timing of possible phase-out of free allocation:
stakeholders [rom both energy-intensive industry and agriculture
have expressed concern about the current proposal {(phase out free
allocation by 2025, starting from 2013, to be reviewed once the
shape of international negotiations becomes clear). Their underlying
concern is that international competitiveness will be eroded as they
will facc a pricc of carbon that many of thcir intcrnational
compctitors do not.

The signals sent around future levels of free allocation will affect
investment decisions in emissions-intensive industries going for-
ward. Yet it is important to recognise that support for one business
or scctor comes at a cost for the rest of the cconomy. Tt is not in New
Zealand’s interests to attempt to shicld certain domestic firms from
the impact of imperfections in the design and coverage ol the Kyolte
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Protocol and its successors, unless these imperfections are clearly
expected to be temporary. Otherwise, New Zeuland's interests are
best served by ensuring cur business environment encourages
growth in areas of the economy that maximise New Zealand’s eco-
nomic advantages, taking into account the carbon-footprint of spe-
cific activitics.

The current proposal is still the preferred approach. However, the
generality of the argument is being raised with the Climate Change
Leadership Forum to provide some initial thinking on different
options that exist, including a more moderatc phasc-out and a gentle
phasc-ont. These are discussed more in the accompanying Cabinct

paper.

Allocation: intensity of absolute obligations and the treatment of
growth in emissions: some stakeholders have suggested the best
approach for addressing competitiveness and leakage concerns
would be to adopt an intensity-bascd approach for key scctors, such
as agriculturc. Under this approach, participants would only be
respoensible for meeting their emissions over and above a “best
practice” benchmark level of emissions per unit of output.

This approach has not been favoured because intensity-based
approaches, in addition to heing administratively difficult, provide
an incentive inconsistent with New Zcaland’s cconomic signal
received under the Kyoto Protocol (expressed in absolute terms). It
is therelore recommended that there be no change 1o the proposed
policy (obligations are to be on an absolute basis as opposed to
intensity-basis and that growth in emissions from all sectors should
face the full cost of emissions).

Allocation: assistance for increases in costs associated with
liquid fossil fuels (or wood waste): a concern was raised by some
sectors with a particular exposure to price increases in liquid fossil
fuels (eg, tourism, fishing, and mining industries), that the assistance
package does not equitably reflect cost increases throughout the
economy. However, as noted above the price increase for liquid
fossil fuels arising from the ETS is cxpected to be relatively small.
Furthermore, the administrative challenge would increasc
significantly il assislance were 10 be provided [or increases in cosis
ol liquid fTossil fuels, due in large (o the numbers of lirms potentially
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affected, the variable size of the firms, and the operational structures
of the firms (eg, high use of contractors and external providers).

A similar concern was raised in regard to the use of wood waste as a
source ol luel or an input into the production of wood products. The
polential price increase for wood waste could be significant lor a
small number of atfected firms. However, the price increase is not a
direct result of the price of emission units, but rather wood waste
being used as a fuel is a “second round™ response to the increase in
other fuel choices (ie, coal). The valuation of the impact is therefore
franght and difficult. Coverage of assistance for “sccond round price
incrcases™ such as wood waste would almost certainly mean that
firms would lobby for other price increases (o be covered by the
assistance policy package.

Unit of trade and liquidity in the market: stakeholders expressed
concerns that there may be insufficient liquidity in the New Zealand
market and that firms will be poorly placed in the international
carbon market, thus forcing New Zealand firms up towards the top
of the price scale. Concermns have also been raised [rom an
environmenial and reputational perspective on whether there should
be greater constraints on the types of units allowed into the NZ ETS,
such as AAUs from Russia and the Ukraine.

It is preferable to have New Zcaland firms operating cffectively
within the international carbon market, rather than relying on the
government, Yel il is important o ensure the NZ ETS operates
effectively and price-based distortions are avoided, especially in the
short term. The accompanying paper recommends Cabinet consider
a number of areas to assist the development of the New Zealand
carbon market (underpinning this is a desire to set the rules as
quickly as possible for what types of Kyoto units arc able to be
surrendered in the NZ ETS).

In terms of acceptability of certain AAUs into the ETS, clear trade-
offs emerge. Placing no restriction on the entry of AAUS into the NZ
ETS could potentially reduce the cost of compliance for New
Zealand. The open nature of the NZ ETS has also been welcomed by
some domestic stakcholders. No restriction would, at the very mini-
mum, come with some reputational risk, as well as reducing the
prospects of linking with other ETSs in the luture. Further, 1o the
extent that there is the ability to restrict certain AAUs from the
Kyoto system in the future, allowing those units into the NZ ETS
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would, to some extent, undermine its environmental integrity.
Although it is difficult to predict, 4 very large inflow of AAUs (with
a resultant significant decrease in the price) appears unlikely at this
stage.

One option for Cabinel to consider is clariflication that under the NZ
ETS, direct private sector purchases of AAUs be limited to selected
jurisdictions such as the European Union, Norway, Switzerland,
Iceland and Japan. This would effectively exclude the import of
AAUs from countries where a very significant proportion of these
AAUs were not generated by emission-reducing activitics. This
would cnhance the reputation of the NZ ETS with some stakcholders
and may leave open an option value to link to other ETSs in the
luture, but comes at a potential cost lo the economy. The ability (o
change the list of countries from which private sector purchases of
AAUSs are permitted should be left open. Such an approach would
leave open the possibility of government-to-government arrange-
ments if so desired.

Options for accounting for pre-1990 forests: the proposal for

assistance 1o owners ol pre-1990 forest land has been relatively

heavily criticised by elements of the forestry industry. There are a

small number of key underlying elements to the criticisms:

(a}  The proposed level of compensation per hectare (through free
allocation) is insutficient where landowners have viable alter-
native commercial land uscs available.

(b)  Owncrs of pre-1990 forest should be able to receive credit for
increasing the level of carbon in their lorests.

(¢y  Owners ol pre-1990 lorest will in practice be “locked in” (o
their current land use in perpetuity.

(d)  Some owners were not aware these changes were coming, or
were unable to deforest prior to 2008 due to being tied into
long-term forest contracts.

(c) The relative treatment of post-1989 forcst owners is con-
sidered by some to be substantially more gencrous.

There is validily in some of these criticisms. However, the govern-

ment is limited in its abilily to address them given the current Kyoto

Protecol rules, fiscal constraints, and administrative difficulties in

targeting assistance to those likely to sufter the greatest costs, and its

desire to maintain inter and intra sector equity. The costs of the ETS
will not fall equally on all owners of pre-1990 torest land; those with
high valuc alternative uscs will be most affected. However, under
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the in-principle decisions the assistance will be allocated equally
across all landowners regardless of the quality of their land. This
approach was taken because it is difficult to identify those parties
most likely to be affected. It can also be argued that it is fair because
the value of all pre-1990 forest land is likely to be affected to some
degree. In addition, if a more gencrous total allocation was given to
pre-1990 lorests, it is arguably should be a deduction against alloca-
tion (o post-1989 forests. In addition, a more generous total alloca-
tion for pre-1990 forests would undermine the government’s objec-
tive of maintaining equity of treatment between the forestry,
agriculture and industrial sectors. If an increase in assistance to pre-
1990 forests was given, it should therefore arguably be funded
throngh a reduction in the gencrosity of treatment of post-1989
forests under the ETS.

Further advice is being prepared on options to ameliorate concerns
with the treatment of pre-1990 exotic forests (such as targeting
assistance on the basis of land-use capability or alternatively, target-
ing on kcy characteristics). All of these options have weaknesses.
Engagement is continuing on the issuc of whether to include indige-
nous lorests in the NZ ETS and il a policy change i3 desirable,
Ministers will report this 1o Cabinel as well as on any lurther issues
arising out of the national Maori forestry hui on 8 November.

Feedback on 2007 decisions is discussed in more detail in the
accompanying Cabinct paper. The Cabinct paper docs not recom-
mend any fundamental changes to the ETS design previously agreed
in principle by Cabinet, although some specilic measures aimed at
improving levels of liquidily in the New Zealand market are
proposed.

A scparate consultation programme has been man by the Department
of Inland Revenue on some of the potential income tax and GST
implications of the NZ ETS. Consequently, the Climate Change
(Emissions Trading and Renewable Preference) Bill will include
consequential amendments to tax legislation to provide certainty on
the tax treatment of income and expenditure arising from the ETS
for the forestry sector.

The ETG also arranged lor three external reviews ol the NZ ETS by:

(ay  The International Energy Agency (IEA). IEA is an aulono-
mous body within the framework of the Orguanisation for
Economic Cooperation and Development (OECD). IEA pro-
motes rational energy policies in a global context.
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(b)  The International Emissions Trading Association (IETA).
IETA is an international association of companies from
around the world and across all sectors involved in emissions
trading. IETA’s aim is to provide a neutral platform for its
mecmbers to mect and interact to promote cffective market
bascd trading systems for greenhouse gas cmissions.

(¢y  Dr Suri Kerr Motu Economic and Public Policy Research,
Wellington. Dr Kerr has considerable experience in New
Zealand and abroad as an academic scholar in the subject area
of market bused instruments.

The IEA review has been received and released: other revicws will

be released once received. The IEA praised New Zealand for “a

well-integrated strategy™, which takes a “very realistic approach”.

The IEA noted the NZ ETS framework seeks to introduce as broad a

price signal as possible, including through its allocation of emission

obligations to fossil fuel producers and importers, who will pass the
cost onto consumers through (higher) tuel prices. It commented that
this should further cncourage adoption of a more rational use of
cacrgy. The IEA is particularly interested in the way the NZ ETS
links to existing Kyoto Protocel mechanisms, which it says offers a
“lower cost™ method for reducing New Zealand’s emissions,

In regard to 2008 decisions, possible changes to the discussion of

allocation and the phase-out of free allocation are signalled in the

accompanying Cabinct paper. These and other 2008 decisions will

be the subject of ongoing dialoguc with those scctors that are later

entrants to the NZ ETS. Key mechanisms [or this are:

(ay  Climate Change Leadership Forum: the Forum is comprised
of 32 senior representatives of sectors and firms subject to the
ETS, community and NGO, academics and the chief execu-
tives of the government departments responsible for advising
on the ETS. At its first meeting on § November, the Forum
formed two cluster groups to consider a) markets, interna-
tional linking and units of tradc; and b) equity and assistancc.
Ministers will consider any leedback (rom the Forum on these
issues and the major policy issues {as noled below). The
Forum will continue into 2008 and their considerations will
be taken into account through the legislative process.

(b)  Peak Group on Agriculture and the ETS: the Peak Group will
consist of key representatives from Maori, the forestry and
agriculture sectors and local government. Its members will sct
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the strategic direction on the development and implementa-
tion of the Sustainable Land Management and Climate
Change Plan of Action and advise on the implementation of
the Forestry and Agriculture components of the ETS.

(¢}  Technical Advisory Group on the Agriculture Componcnt of
the ETS: this is the principal tool for cngaging with the
agricultural sector on the technical design elements of the NZ
ETS. It will be an independently chaired group of 12 or fewer
policy and technical experts appointed by the Director
General of the Ministry of Agriculture and Forestry (MAF).

The government is also proposing another Technical Advisory
Group (or the stationary energy and industrial process component of
the NZ ETS. It would comprise technical and policy specialists (rom
the industry and energy sectors, science/technical community and
government. Many of the challenges for these sectors are highly
technical in nature and are attributable to issues such as the complex
and specialised nature of industrialised processes, complexities in
markets and distribution networks for clectricity and gas, and associ-
ated issucs of measurcment and verification. The goal is to cnsurc
that the NZ ETS lunctions in a sensible a nd practical manner [or the
stationary energy and industrial process seclors.

Regulatory impact statement
Limit on new thermal capacity
Executive summary

In the New Zealand Energy Strategy (NZES), the government has
stated a clear preference that all new electricity generation be renew-
able, except to the extent necessary to maintain security of supply. In
support of this principle, and providing time for the tull introduction
of a price on greenhouse gas emissions, the government’s view is
that there should not be a need for any new bascload fossil fucl
generation investment for the next 10 years.

The government expects all generators, including state-owned enter-
prises, to take its views into account when considering new genera-
tion investments, and the government has recently advised state-
owncd caterpriscs that it cxpects them to follow this guidance.

Cabinet [CAB (07) 34/18 refers] invited the Minister of Energy to
report buck on the desirability of amending the Electricity Act 1992
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to reinforce the government’s objectives for limiting baseload fossil-
fuelled thermal generation.

A legislative moratorium applying to all gencrators in the clectricity
sector would restore competitive neutrality between the state-owned
generators and private generalors,

Because this is a significant policy that will affect the investment
options available to electricity market participants, it should be
implemented in the Electricity Act 1992 as primary lcgislation.
However, the operational details of the policy should be able to be
created in delegated legislation (regulations).

Even with emissions pricing, fossil-fuelled thermal generation
investment may in certain future circumstances (such as a major gas
find) become morc cconomic, which could lead to the construction
of additional fossil-fuclled gencration that could jeopardisce the 90%
renewable energy largel.

A moratorium will augment the Emissions Trading Scheme (ETS)
by limiting investment in thermal generation. The direct costs of this
intervention are the additional compliance costs that will aceruc for
the Electricity Commission to administer the policy. These costs
will be minor.,

The indirect costs of the proposal are the foregone opportunity cost
of cheaper gas generation should a substantive gas find be made
and/or if it proves relatively expensive to develop wind and geother-
mal generation. This risk is difficult to quantify.

The policy is not expected to materially increase electricity prices
over and above price changes attributed to the ETS, because model-
ling indicates a sufficient supply of economic renewable generation
exists to meet demand growth in the medium term.

A moratorium on new baseload lossil-lfuelled generation may poten-
tiully affect security of supply. This risk is managed through the
design of the moratorium, which will allow exemptions for new non
baseload fossil-fuelled generation.

Adeqguacy statement
A regulatory impact statement was prepared and the Regulatory
Impact Analysis Unit considers the analysis on the design and
implementation of the proposed moratorium adequate. The RIAU
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notes that policy decisions on the proposal itself are discussed else-
where and that further consultation with affected stukeholder will
follow.

Status quo and problem

One of the strengths of an ETS is that it allows the market to seek out
the lowest cost ways of achieving an economy-wide emissions
objective. However, an ETS that is broad-based and linked to inter-
national marlets is not designed to ensure specific levels of abate-
ment or types of investment within specific sectors. Tn particular, an
ETS does not preclude the possibility ol investment in a new flossil-
luelled power station cceurring during the early years of an ETS (or
at any other time) if the overall economics are sutficiently attractive.
The prospect of a new fossil-fuelled power station being built during
the carly years prior to the full introduction of an ETS could
jeopardisc public confidence in the climate change policy.

The government has therefore announced in the NZES that it
expects all generators, including state-owned enterprises, to take its
view that all new electricity generation be renewable, except to the
cxtent nccessary to maintain security of supply when considering
ncw gencration investments.

In addition, the government has recently advised state-owned enter-
prises directly that it expects them to follow this guidance. Such
advice if taken only by state-owned generators places them at a
comparative disadvantage relative to privatc cnergy companics.

As slale-owned generators have been directly advised of this policy
requirement, introducing legislation is the logical method to ensure
that the policy requirement applies to all generators in the electricity
sector.

Cabinet [CAB (07) 34/18 refers| has directed the Minister of Energy
1o report back on the desirability of amending the Electricity Act
1992 to reinforce the government’s objectives for limiting baseload
fossil-tfuelled thermal generation.

Objectives
Cabinet hus previously considered the issues and risks around imple-
menting a thermal moratorium [CBC Min (07) 20/3 refers]. The
significant concern highlighted in this risk analysis was the risk to
security of supply that a thermal moratorivm could create.
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The policy objective is to identify a mechanism to prohibit the
construction of baseload fossil-fuelled thermal plant over the next 10
years. The design considered in this paper addresses the security of
supply concerns raised above [CBC Min (07) 20/3 refers].

Cabinet directive has requested that the desirability of using the
Electricity Act 1992 to achieve this policy is evaluated [CAB Min
(07) 34/18 refers].

Cost and benefits of intervention using Electricity Act 1992

Modelling in the NZES suggests that renewable generation is
expected to be cost-competitive with fossil-fuelled thermal genera-
tion, particularly under the range of potential carbon prices envi-
sioned under the Emissions Trading Scheme as indicated in Figure 3
(as included in the copy of this statcment on the Ministry of Econo-
mic Development’s website www.med.govt.nz).

It is feasible, however, that a combination, for example, of a high
exchange rate and low gas price {as could arise from a major gas
discovery) could mean that, even with emissions pricing, fossil-
fuclled generation investment may beccome more cconomic than i
indicated in Figure 3 {(as included in the copy of this statcment on the
Ministry of Economic Development’s websile www.med.govi.nz).
Unexpected high costs or other barriers (o consenling new renew-
ables could also make thermal generation more economic.

New Zealand is a small electricity market by international standards.
In this scenario, if gas investment becomes more cconomic relative
to renewable investment options, then the advent of a small number
ol new baseload thermal plants in the early years of the ETS could
elfectively displace or crowd out a signilicant volume ol renewable
generation.

Such an cxpansion of thermal operation could place the govern-
ment’s 90% rcnewable target in jeopardy, and could result in a
significant increase in greenhouse gas emissions (leaving aside the
long-term possibility of emissions reduction il carbon capture and
storage prove viable).

The scenario deseribed is a sensitivity case to the expected outcomces
for the ETS. Whilc it represeats a worst casc in terms of cmissions
reductions, because it is a plausible outcome ol a major gas lind, and
because future gas supply is so uncertain, sleps are necessary (o
mitigate this risk.
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The policy is not expected to materially increase electricity prices
because during the 10-year period of its operation modelling from
the NZES indicates that a sufficient supply of economic renewable
generation exists. However, a moratorivm could increase electricity
prices if the assumptions underpinning the NZES were to prove to
be overly optimistic.

The identifiable direct costs of this measure are the additional costs
for the Electricity Commission and participants to comply with the
process. These costs are expected to be comparatively small.

The indirect costs of the measure are the forgone opportunily costs
ol cheaper lossil-fuelled generation il a major gas find is made,
Whether these forgone opportunity costs are potentially significant
or not will depend on the extent and duration of the gas find, and any
flow-on to reduced hydrocarbon exploration and development.

Cabinet has previously considered the issues and risks around imple-
menting a thermal moratorium (CBC Min (07) 20/3 refers).

Alternative options

Status quo

State-owned generators have been advised in writing of the govern-
ment’s policy not to build thermal plant. Privately owned clectricity
companics, while awarc of the government’s views through the
NZES, will not be bound by the same level of compulsion as the
stale-owned enterprises, and therefore there is a risk that private
energy companies may continue to construct baseload thermal plant
over the next 10 years as economic circumstances allow.

Evcn with cmissions pricing, thermal gencration investment may in
certain futurce circumstances (such as a major gas find) become morc
economic. As the stalus quo does not limit private generators [rom
constructing thermal generation plant in these circumstances, there
is  risk that this construction would occur.

While the construction of significant volumes of bascload thermal
plant could be cconomic relative to rencwable alternatives, this
outcome would depend on the extent and duration of the gas (ind and
the contracts entered into. Irrespective of such price considerations,
the construction of significant velumes of new thermal generation
would jeopardise the 90% renewable energy target.

The status quo of doing nothing therefore will not meet the policy
requirement 1o prohibit the construction of baseload (ossil-luelled
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thermal plant over the next 10 years, as it does not restrict a signifi-
cant proportion of the energy sector from constructing fossil-fuelled
baseload plant and increasing greenhouse gas emissions.

Ex post moratorium

Under this design, the Electricity Commission would have an ongo-
ing compliance role to monitor the annual load factor of all fossil-
fuelled thermal plant. Operating prohibited new fossil-fuelled ther-
mal plant of a sizc above the de minimis capacity threshold that
cxceeded a permitted load factor threshold would be an offence
under the Electricity Act 1992,

The Electricity Commissicn would, however, be able to recommend
operations in excess of the permitted locad factor for security of
supply in an cmergency sitnation in accordance with predefined
critcria.

The practical etfect of this design is that by placing a significant
penalty on non-compliance, it creates an economic disincentive on
investors to construct and operate prohibited (baseload) thermal
stations.

The advantage of the ex post method is its comparative simplicily
largely because the lack of a complex application process will
reduce compliance costs.

The disadvantage of the ¢x post method is that it is wholly reliant on
ex post enforcement lor compliance, based on historical calculation
of load lactor or emissions. While the ex ante method also uses
enforcement for compliance purposes, this is secondary to the pre-
checking of exemptions that will provide greater certainty that pro-
hibited generation plant will not be built and ex post enforcement
will not be required.

Preferred option
Ex ante moratorivm

The ex ante moratorium is the preferred option. This method pro-
vides greuater certainty that the policy objective can be met by ban-
ning all thermal generation above the de minimis level and requiring
all banned generation to apply for an exemption to the Electricity
Commission.
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Under this method, all plant above the de minimis capacity threshold
would be required to apply for an exemption under one of the
available categories. Prohibited plant would be plant above the de
minimis capacity threshold that had not received a specific exemp-
tion, while permitted plant would be plant above the de minimis
capacity thrcshold that did rcceive a specific exemption, or plant
below the de minimis.

The categories under which an exemption may be granted would be
defined in legislation, with the criteria to be considered by the body
granting the exemptions defined in regulations.

The Electricity Act 1992 should provide that operation ol a plant
under an exemption may only be in accordance with the purpose for
which the exemption was granted. The Electricity Act 1992 should
also allow the grant of exemptions subject to conditions to achieve
this purpose. For example, these provisions should prevent approved
“peaking plant” being operated as de facto bascload plant.

The scope of the power to grant an exemption would be limited to
that required to ensure that the exempted plant is used only for the
purpose of the exemption. Effectively, this would require the grantor
to impose conditions on the scope of an exemption. For example a
plant to be used for short-term emergency purposcs should have a
time-limited exemption, while a plant intended for peaking purposcs
should have a limit placed on its lrequency of operation (or load
lactor).

The Electricity Commission is the proposed agent to process exemp-
tions. This is appropriate because the Electricity Commission is the
party best able to make an asscssment that takes into account secur-
ity of supply. Exemptions would be assessed by the Electricity
Commission against the crileria deflined in regulations recom-
mended by the Minister of Energy.

The proposed categories for exemption, to be set out in primary
legislation, arc that the plant—

* is required for the purpose of short-term local supply in an
emergency:

. is required for security of supply purposes and has been
procured under contract by the Electricity Commission:

. has cither a load factor or an cmissions level below the cap

defincd in regulations for bascload plant:
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* is required for a small iselated community with no viable nen
fossil-fuel based alternatives:

. is part of a cogeneration process that improves overall pro-
duction efficiency above specified level {eg, 30%):

. uses an acceptable mix of renewable and fossil fuels (cg,

waste incineration).

The Electricity Commission would be required to conduct 4 public
consultation on an exemption to be granted before finalising its
recommendation to the Minister of Energy. This would provide
greater transparcney to the process.

The exemption would be garelled by the Minister ol Energy alter
approval.

The Elecetricity Commission would be required to monitor compli-
ance with any conditions of an cxemption.

Breaching the moratorium by connecting a plant without authorisa-
tion, or exceeding conditions of an exemption, would be an offence
under the Electricity Act 1992.

The Minister of Energy would need the power 1o revoke or suspend
an exemption in appropriate circumstances. The conditions under
which an exemption could be revoked or suspended would need to
be developed, but could include after un offence has been proved in
court, or an exemption holder is in breach of conditions.

There would be no explicit appeal process lor exemption applica-
tions, Judicial review would provide a remedy (or decisions in
breach of administrative law.

The advantage of the cx ante method is that it allows for a compre-
hensive analysis of the application by a ncutral party (the Elcetricity
Commission) who can then make reasoned judgement ol the need
for the application against relevant crileria and impose conditions on
approval should these be required.

A further advantage of the pre-checking provided by the exempticn
application is that the application process will provide the Electricity
Commission with greater flexibility to consider implications and
requirements lor security ol supply.

The method will provide greater certainty to the applicant of what is
allowable or permitted.
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Implementation and review

A consequence of a legislative moratorinm is that, because it would
apply to all gencrators in the clectricity scctor, it would restore
competitive nentrality between partics with regard to the type of
investments they can undertake.

A legislative moratorium will have a significant effect on stakehold-
ers in the electricity market by restricting their generation invest-
ment options, raising potential concern over sceurity of supply. This
concern is mitigated by allowing for cxemptions to the moratorium
il necessary for securily of supply.

Other issues, such as the risks of a reduction in hydrocarbon explora-
tion, are more difficult to quantify and mitigate and will require
ongoing monitoring by the Ministry of Economic Development.

In November 2006, the Minister ol Energy conducted a review of
the electricity market [CAB Min (06) 45/6 refers]. This market
review concluded that the performance of the electricity market was
mixed, and while some improvement was possible, alternative
arrangements did not appear to offer sufficient improvement to
outwcigh anticipated transition costs and risks.

A thermal moratorium, with the Electricity Commission as the only
party who can recommend new thermal investment for security of
supply, represents an intervention in the market of similar size and
scope to several other market alternatives that were rejected in this
prior market review because of likely high cost and conscquences.

Although the Minister’s market review assessed allernatives against
a range of objectives (as opposed to minimising emissions), the
moratorium could potentially create outcomes that might warrant a
more fundamental review of the electricity market in the future.

Consultation

The Treasury, the Energy Efficiency and Conservation Agency, and
the Electricity Commission were consulted in the development of
this paper. The Department of the Prime Minister and Cabinet was
informed.
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1 Title
This Act is the Climate Change (Emissions Trading and
Renewable Preference) Act 2007.

2 Commencement

This Act comes into lforce on a day (o be appointed by the
Governor-General by Order in Council, and 1 or more orders
may be made bringing different provisions into force on dif-
ferent dates.

Part 1

Amendments to Climate Change Response Act 2002

3

“2A
“( ])

“2)
“3)
“4)
“(5)
“6)
()
“(8)

“(9)

10}

Principal Act amended
This Part amcnds the Climate Change Response Act 2002.

New section 2A inserted

The following section is inserted after section 2:
Application of Schedules 3 and 4

Any provision in this Act that imposcs an obligation on, or
granls a right to, a person in respect of an activity listed in
Schedule 3 or 4 does not apply to that person unless the Part or
subpart in Sehedule 3 or 4 in which the activity is listed applies.
Part 1 of Schedule 3 and Parts 1 and 3 of Schedule 4 apply on and
aftcr 1 January 2008.

Part 2 of Schedule 3 and Part 4 of Schedule 4 apply on and alter
1 January 2009.

Parts 3 of Schedule 3, subpart 1 of Part 4 of Schedule 3, and Part 2 of
Schedule 4 apply on and after 1 January 2010.

Subpart 1 of Part 5 of Schedule 3 applies on or alter 1 January 2013,
unless repealed under subsection (10).

Subpart 3 of Part 5 of Schedule 3 applies on or after 1 January 2013,
unless repealed under subsection (11).

Subpart 2 of Part 4 of Schedule 3 and Part 6 of Schedule 3 apply on or
after 1 January 2013.

Subpart 2 of Part 5 of Schedule 3 applies on and after a date to be
appointed by the Governor-General by Order in Council.
Subpart 4 of Part 5 of Schedule 3 applies on and afler a date (o be
appointed by the Governor-General by Order in Council.
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“(10) If the Governor-General makes an Order in Council under
subsection (8), then subpart 1 of Part 5 of Schedule 3 is repealed.

“(11) If the Governor-General makes an Order in Council under
subsection (9), thcn subpart 3 of Part 5 of Schedule 3 is repealed.

“(12) If, by 1 January 2013, the Governor-General does not make an
Order in Council under subsection (8) thut applics subpart 2 of Part
5 of Schedule 3, then that subpart expires on 1 January 2013.

“(13) If, by 1 January 20138, the Governor-General does not make an
Order in Council under subsection (9) that applies subpart 4 of Part
5 of Schedule 3, then that subpart expires on 1 Janwary 2013.”

5 Purpose
Scction 3 is amended by repealing subscction (1) and substi-
tuting the following subsecction:
“(1) The purpose of this Act is to—
“(a) enable New Zealand to meet its international obliga-
tions under the Convention and the Protocol, including

{but not limited to)—

“(i) its obligation under Article 3.1 of the Protocol to
retire Kyoto units equal to the number of tonncs
of carbon dioxide equivalent of human-induced
greenhouse gases emitled [rom the sources listed
in Annex A of the Protocol in New Zealand in the
first commitment period; and

“(ii) its obligation to report to the Conference of the
Parties via the Secretariat under Article 7 of the
Protocol and Article 12 of the Convention: and

“(b) provide for the implementation, operation, and admin-
istration ol a greenhouse gas emissions (rading scheme
in New Zealand.”

6 Interpretation

(1)  Section 4(1) is amended by repealing the definitions of inven-
tory agency, Minister, Minister responsible for the inven-
tory agency, and Minister responsible for the Registry.

(2)  Section 4(1) is umended by inserting the following definitions
in their appropriate alphuabetical order:
“animal material has the same meaning as in section 4(1) of
the Animal Products Act 1999
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“animal product has the same meaning as in section 4(1) of

the Animal Products Act 1999

“approved overseas unit mcans a unit, other than a Kyoto

unit,—

“(a) issued by an overseas registry; and

“(b) prescribed as a unit that may be transferred to accounts
in the Registry

“associated person has the meaning given to it by section 4(3)

“chief executive, in relation to a Part, meuns the chief execu-

tive of the department that is, with the authority of the Prime

Minister, responsible for the administration of the Part

“chief executive responsible for the administration of this

Act means Lhe chiel executive of the department that is, with

the authority of the Prime Minister, responsible {or the admin-

istration of this Act

“coal has the same meaning as in section 2(1) of the Crown

Mincrals Act 1991

“conversion account means an account in the Regisiry used
for the purpose of converting New Zealand units into assigned
amount units

“convert, in rclation to a New Zealand unit, means the trans-
fer of the unit to a conversion account in the Registry with the
ellect specilied in section 13CA(5)

“Crown land has the meaning in section 2(1) of the Crown
Minerals Act 1991

“dairy processing, in rclation to milk or colostrum, mcans
the first occasion on which the milk or colostrum is made
subject 10 heal treatment, [reezing, separalion, concentration,
filtering, blending, extraction of milk components, and the
addition of other material, including (but not limited to) food,
ingredients, additives, or processing aids as defined in the
Food Standards Code
“deforest, in relation 1o lorest land, means 1o convert [orest
land Lo non-lorest land
“disposal facility means any facility, including a landfill,—
“{a) at which waste is disposed; and
“(b) atwhich the waste disposed includes organic waste; and
“(cy that operates, at lcast in part, as a business to disposc of
wasle
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“dispose, in relation to waste,—

“(a) means to deposit the waste into or onto lund set apart for
that purpose; and

“(b) includes incinerating the waste

“document means a document in any [orm whether signed or

initialled or otherwise authenticaled by ils maker or not; and

includes—

“(a) any writing on any material:

“(b) any information recorded or stored by means of any
tape recorder, computer, or any other device; and any
matcrial subscquently derived from information so
recorded or stored:

“(cy any label, marking, or other writing that identifies or
describes any thing of which it forms part, or o which it
is attached by any meuns:

“(d) any book, map, plan, graph, or drawing:

“(e) any photograph, film, negative, tape, or other device in
which | or more visual images are embodied so as to be
capable (with or without the aid of some other cquip-
ment) of being reproduced

“emissions, in relation to an activity listed in Schedule 3 or 4,

meuans carbon dioxide equivalent emissions of greenhouse

gases from the activity

“emissions return mcans—

*(a) an annual emissions return submilled under segtion 65,
or

“(b) a final emissions return submitted under section 106; or

“(¢) an emissions return submitted under section 167; or

“(d) an emissions return submitted under section 168

“entity, in rclation to a group, mecans a reporting cntity or

reporting entily’s subsidiary, within the meaning of section

2(1) of the Financial Reporling Act 1993

“exempt land means pre-1990 forest land that has been

declared to be exempt land—

“(a) undcr section 159; or

“(b) undcr section 160 and in respect of which the conditions
in section 160(6) have been met

“exotic forest species means forest species that are not indig-

enous forest species
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“Food Standards Code has the sume meaning as in section

4(1) of the Animal Products Act 1999

“forest land—

“(a) mcans an arca of land of at lcast 1 hectare that has, or
will at maturity have, tree crown cover (or equivalent
stocking level) of more than 30% in each hectare and in
which—

“(i) the trees are forest species; and

“(ii) the forest consists of—

“{A) closed forest formations where trees of
various storcys and undergrowth cover a
high proportion of the ground; or

“(B) open lorest; and

“(b) includes an area normally forming part of a forest thal is
temporarily unstocked s a result of human intervention
or natural causes but that is expected to revert to forest;
but

“(cy does not include—

“61y a shelter belt where the tree crown cover at
maturity has, or is cxpected to have, an average
width of less than 30 meires; or

“{ii) an area of land where the tree crown cover al
maturity has, or is expected to have, an average
width of less thun 30 metres, unless the area is
contiguous with other forest land

“forest species mcans trec specics capable of reaching at Ieast
5 metres in height al maturity in the place where it is located
“group means 4 group as defined in section 2(1) of the Finan-
cial Reporting Act 1993

“indigenous forest species mcans forest specics that occur
naturally in New Zealand or have arrived in New Zealand
without human assistance

“international transaction log means an international log
established and maintained by the Secretariat to confirm the
validity of transactions, including the issuc and transfer of
Kyoto units between registries and between accounts in the
Registry

“inventory agency means the chief executive of the depart-
ment that is, with the authority of the Prime Minister, respon-
sible for the administration of Part 3
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“Kyoto units means all of the unit types specified in, or in
accordance with, the Protocol (namely, assigned amount
units, certified emission reduction units, emission reduction
units, long-term certified emission reduction units, removal
units, and temporary certificd cmission reduction units})

“landowner,—

“(a) inrelation to Crown land, means the appropriate Minis-
ter (as that term is defined in section 2(2) of the Crown
Minerals Act 1991); and

“(b) in relation to land other than Crown land, means—
“f1y the owner of a frechold cstate in the land; or
“(i1) if the land 18 Maori customary land (as defined in

section 4 of Te Ture Whenua Acl 1993), the
person or persons who have title to the land as
determined under Te Ture Whenua Act 1993

“Maori land has the same meaning as in section 4 of Te Ture
Whenua Maori Act 1993

“merchantable timber means timber (rom the stem ol a tree

greater than 10 years old, other than—

“(a) the stump; and

“(b) wood that is decayed or grossly distorted; and

“(cy wood that is less than 10 centimetres in diameter
cxcluding the bark

“mining has the same meaning as in section 2(1) of the

Crown Minerals Act 1991

“Minister, in relation to a Part of this Act, means the Minister

who is, under the authority of any warrant or under the antho-

rity of the Prime Minister, responsible for the administration

of the Parl

“Minister responsible for the administration of this Act
means the Minister who is, under the authority of any warrant
or under the authority of the Prime Minister, responsible for
the administration of this Act

“natural gas means—

“(a) all gaseous hydrocarbons preduced from wells, includ-
ing wet gas and residual gas remaining after the extrac-
tion of condensate from wet gas; and

“(b) liquid hydrocarbons, other than condensate, extracted
from wet gas and sold as natural gas liquids, for cxam-
ple, liquid petrolecum gas; and
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“(c) coal seam gas

“New Zealand unit means a unit issued by the Registrar and
designated as a New Zealand unit

“obligation fuel means any fuel specified as ebligation luel in
regulations made under this Act

“obligation jet fuel means any jet fuel specified as obligation
jet fucl in regulations made under this Act

“organic waste means any wasle that includes matter that is
or was alive

“participant means a person who is a participant under
section 54

“public notice means a notice published in a daily newspaper
in each of the cities of Auckland, Wellington, Christchurch,
and Dunedin, and on the Internet site of the entity giving the
notice

“post-1989 forest land mcans forest land that—
“(ay was not lorest land on 31 December 1989; or
*(b) was lorest land on 31 December 1989 bul was deforested
between 1 January 1990 and 31 December 2007; or
“(c)y was pre-1990 forest lund—
“(i) that was deforested on or after 1 January 2008; and
“(ii) inrespect of which any liability to surrender units
arising in rclation to an activity listed in Part 1 of
Schedule 3 has been satisfied

“pre-1990 forest land means forest land—
“(a) that was forest land on 31 December 1989; und
“(b) that remained as forest land on 31 December 2007; and
“(c) where the forest species on the forest land consisted of
cxotic forcst specics
“registered forestry right means a lorestry right registered
under the Forestry Rights Registration Act 1983
“registered lease,—
“(a) inrclation to a leasc in respect of land registered under
the Land Transfer Act 1952, —
“{1) means a lease registered under that Act; and
“(ii) includes a lease registered under the Land Trans-
fer (Computer Registers and Electronic Lodge-
ment) Amendment Act 2002;
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(3

(4)

(5)
(©)

(7)

(8)

(9)

(10)

“(b) in relation to a lease in respect of land that is not
registered under the Land Transfer Act 1952, means a
lease registered under the Deeds Registration Act 1908

“removal activity mcans an activity that is listed in Parts 1 or 2
of Schedule 4

“removals, in relation to a removal activity, means carbon
dioxide equivalent greenhouse gases that are, as a result of the
removal activity,—

“(a) removed from the atmosphere; or

“(b) not released into the atmosphere

“surrender means the transfer of a unit to a surrender account
in the Registry with the effect specified in section 18CA{2) or (4)
“surrender account mcans an account in the Registry for the
purposc of holding units that account holders have
surrendered

“year means a calendar year ending on 31 December”.

The definition of assigned amount unit in scction 4{1) is
amended by omitting “(or AAU)”.

The definition of cancel in section 4(1) is repeuled and the
following definition substituted:

“cancel. in rclation to a unit, mcans the transfer of the unit to a
canccllation account in the Registry with the cffect specified
in section 18CA(1)",

The definition of carbon dioxide equivalent is amended by
omitting “metric” in each place where it appears.

The definition of certified emission reduction unit in scction
4(1) is amended by emitting *(or CER)”.

The definition of commitment period reserve in section 4(1)
is amended by inserting “Kyoto™ after “number of” in the
first place where it appears.

The delinition of emission reduction unit in section 4(1) is
amended by omitting “(or ERU)”.

The definition of holding account in section 4(1) is amended
by omitting “retired or cancelled™ and substituting “retired,
surrcndered, converted, or cancelled”.

The definition ol independent transaction log in section 4(1)
is repealed.
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(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)
“(3)

“(4)

The definition of long-term certified emission reduction
unit in section 4(1) is amended by omitting “(or ICER)™.

Paragraph {a} of the definition of overseas registry in scction
4{1) is amended by adding * or any other prescribed registry™.
Puragraph (b) of the definition of relevant commitment
period in section 4(1) is amended by inserting “Kyoto” after
“account or”.

Paragraph (b) of the definition of removal unit in section 4(1)
is amended by omitling “(or RMU)”.

The definition of retire in section 4(1} is repealed and the
following definition substituted:

“retire, in rclation to a Kyoto unit, means the transfer of that
Kyolo unit 10 a retirement account in the Regisiry with the
effect specilied in section 18CA{2)”,

The definition of retirement account in section 4(1) is
amended by inserting “Kyoto™ after “of holding”.

The deflinition of temporary certified emission reduction
unit in section 4(1) is amended by omilling “{or tCER)”.
The definition of wunits in section 4(1) is repealed and the
following definition substituted:

“unit means a Kyoto unit, a New Zealand unit, or an approved
overseas unit”,

Section 4 is amended by adding the following subsections:

A person is an associated person in rclation to 1 or more
other persons il—
*(a)y each person is a body corporate and each of them—
“(i) consist substantially of the same members or
shareholders; or
“(ii) are under the control of the same persons; or
“(b) any of them has the power, directly or indirectly, to
cxereise, or control the exercise of, the rights to vote
attached to 25% or morc of the voting sccuritics of the
other.

For the purposes of the definition of pre-1990 forest land, land

that was forest land on 31 December 1989 is tc be treated as

forest land on 31 December 2007 if, on 31 December 2007, the land

had—

“(a) any standing cxotic forest specics {dead or alive), other
than a strip of standing exotic lorest species that had, or
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(1)

(2)

€)

was expected at maturity to have, tree crown cover of an
average width of less than 30 metres that was not har-
vested because of restrictions imposed on it by any
enactment; or

“(b) any othcr merchantable timber from cxotic forest
specics.”

Minister of Finance may give directions to Registrar
regarding accounts and units
Section 7(1)(a) is amended by adding the following
subparagraphs:

“{vii) a surrender account:

“(viil) a conversion account:”,
Section 7{1){d) is amended by inserting “, subject to any
prescribed restriction or prohibition,” after “transfer units”™.
Section 7(1)(d) is amended by inserting “the surrender
account, the conversion account,” after “retirement
account,”,
Scction 7(2)(b){ii) is repealed.

Purpose of Registry
Section 10 is amended by inserting “in relation to Kyoto
units” after “purpose of the Registry”.
Scction 10(a)(1) is amended by inscrting “surrcnder,” after
“retirement,” .
Section 10(a)(i) is amended by inserting “Kyoto™ after “can-
cellation of™.
Scction 10(b)(i1) is amended by omitting “independent™ and
substituting “intcrnational”.
Section 10(b)(ii) is amended by omitting *; and” and substi-
tuting *.”.
Section 10(c} is repealed.
Section 10 is amended by adding the lollowing subsections as
subsections (2) and (3%
The purpose of the Registry in relation to New Zealand units
and approved overscas units is to cnsure—
“(a) thc accurate accounting of the—

“(i) issue ol New Zealand unils; and

10

20

30

35



Climate Change (Fmissions Trading and

Part 1 cl 8 Renewable Prelerence)

“@)

10
(1)

“(1)

(2)

“(2)

20

“(ii) holding, transfer, surrender, and cancellation of
New Zealand units and approved overseas units;
and
“(iii) conversion of New Zealand units into assigned
amount units; and
“(b) thc accurate, transparcnt, and cfficient cxchange of
inflormation belween the Registry and overseas
registries.
The purpose of the Registry in relation to all units is to
facilitate the exchange of information between those persons
with functions, dutics, and powcrs under this Act to cnable all
of them to carry ont their functions and dutics, and cxercisc
their powers.”

Appointment of Registrar
Section 11 is amended by omitting “of the Ministry responsi-
ble for the Registry™.

Registrar must give effect to directions

Section 14 is amended by repealing subsection (1) and substi-
tuting the following subsection:

Subjcct to subseetion (3), the Registrar must give cffect to any
dircetion relating to the operation of the Registry given by the
chiel executive.”

Section 14 is amended by repealing subsection (2) and substi-
tuting the following subsection:

As soon as practicable after giving the direction, the chicf
executive must publish a copy ol the direction in the Gazette
and make a copy ol the direction accessible via the Registry’s
Intemet site.”

Section 14 is amended by adding the following subsections:

Despite subsection (1) and any regulations made under this Act,

the chiel executive may nol give a direction relating 10 the

operation of the Registry that affects the holding, transfer,

retirement, surrender, conversion, or cancellation of units held

by an account holder other than the Crown, unless—

“(ay the chief executive has the written consent of the
account holder; or

“(b) if conscnt i not given, the chicf executive gives the
account holder reasonable notice,
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“(4) For the purposes of subsection (3)(b), reasonable notice means

11
(1)

(2)

sufficient opportunity in the circumstances for the relevant
account holder to make a written submission to the chief
executive on the proposed direction.”

Registrar must allocate unique numbers

The heading to section 15 is umended by omitting “must”
and substituting “to”.

Scction 15 is amended by inscrting the following subscction
after subscction (1):

“(1A) The Registrar may, in accordance with regulations made

12

(2)

€)

(4)

14

15
(M

under this Act, allocate a unique serial number to—
“(i) a New Zealand unit; or
“(ii) an approved overseas unit; or
“(111) a class or subclass of New Zealand units; or
“(iv) a class or subclass of approved overscas units.”

Carry-over of units
The heading to section 16 is amended by inserting “certain
Kyoto” after “Carry-over of”.

Commitment period reserve

Section 17(1) is amended by omitting “The” and substituting
“Despite unything in this Act, the™.

Section 17(1) is amended by inserting “Kyoto” after “or
cancel”.

Section 17(1) is amended by omilling “independent” and
substituting “international™.

Section 17(2) is amended by inserting “Kyoto” after “cancel-
lations of .

Form and content of unit register
Section 18(2)(b)(i) is amended by inserting “surrender, con-
version,” after “retirement,”.

Closing holding accounts

Section 18B(2) is amended by omilling “Minister responsible
for the Registry™ in each place where it appears and substitut-
ing in each case “chief executive™.
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(2) Section 18B(2)b)(ii)(B) is amended by omitting “with this
Act” and substituting “with this Part™.

(3)  Scction 18B(2)(b)(11)(B) is amcnded by omitting “under this
Act” and substituting “regarding the matters specified in
section 306,

(4) Section 18B is amended by repealing subsection (6) and sub-
stituting the following subsection:

“(6) For the purposcs of subscction (2)(b)(i), reasonable notice
means sulficient opportunity in the circumstances 10—

*(a) transfer the units to another account belore the holding
account that is the subject of the closure direction is
closed; or

“(b) in the case of non-compliance, comply with this Part or
any regulations made under section 30G; or

“(cy if the chicf cxccutive 18 satisficd that an account holder
no longer requires a holding account, make a written
submission to the chiel execulive, belore (the account is
closed, regarding the account holder’s need (o retain the
account.”

16  Transfer of units
Scction 18C(3}) is amended by inscrting “Kyoto™ after ¥to
transfer”.

17  New sections 18CA and 18CB inserted
The following sections are inserted after section 18C:

“18CA Effect of surrender, retirement, and cancellation

*(1) A unit that is transferred Lo a cancellation account may not be
further trunsferred, retired, surrendered, carried over, or
cancelled.

“(2) A Kyoto unit that is transferred to—

“(a) a rctirement account may not be further transferred,
retired, surrendered, carried over, or cancelled: and

*(b) a surrender account may be lurther transferred only in
accordance with subsection {3).

“(3) A Kyoto unit that is transferred to a surrender account may, in
accordance with a direction from the Minister of Finance, be
transferred to—

*(a) a relirement account or a cancellation account; or
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“(4)

“(5)

“(b) a participant’s holding account, it the direction was
given on receipt of a notice from the chief executive
under seetion 112 (which relates to reimbursement of
New Zealand units or approved overseas units).

A New Zealand unit or an approved overseas unil that is

translerred to a surrender account may be [urther transferred

only in accordance with a direction from the Minister of

Finance given on receipt of a notice from the chief executive

under section 112 (which relates to reimbursement of New

Zealand vnits or approved overseas units).

A New Zealand unit that is translerred 1o a conversion account

may nol be surrendered, cancelled, or otherwise lurther trans-

ferred except as required by seetion 30E{4)(c).

“18CB Certain Kyoto units may not be surrendered

18

6619
“(D)

“(2)

19
(N

Despite anything in scction 18C, the Registrar, with respect to
any application 1o translfer Kyolo units issued in a relevant
commilment period,—

“(a) may not, if the application is received in a subsequent
commitment period, transfer those Kyoto units to a
surrender account unless those Kyoto units have been
carried over to the subsequent commitment pericd in
accordance with this Act and any rcgulations made
under this Act; and

*(b) must notify the applicant that the transfer may not
proceed.”

New section 19 substituted
Section 19 is repealed and the following section substituted:

Retirement of Kyoto units by the Crown

The Crown may offset each tonne of carbon dioxide
equivalent of human-induced greenhouse gas emissions, emit-
ted from sources listed in Annex A of the Protocoel, by trans-
ferring a Kyoto unit to the retirement account.

New Zealand units and approved overseas units may not be
retired unless converted (o assigned amount units,”

Transactions must be registered
Scction 20(1) is amended by inserting “surrender, convert,”
after “retire,”.
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(2)

20
(M

(2)
(3)

(4)

24

Section 20(2)(a) is amended by omitting “independent” and
substituting “international™.

Registration procedure

The heading to section 21 is amended by adding “for Kyoto

units”,

Section 21(1) is amended by inserting “in relation to Kyoto

units” after “a direction™.

Section 21(1) is amended by inserting *in relation o Kyoto

units™ alter “a transaction”.

Section 21(1) is amended by repealing paragraph (b) and

substituting the following paragraphs:

“(b) il the proposed transaction concerns the inlernational
transaction log, send a record ol the proposed (ransac-
tion to the international transaction log if required to do
s0 by the international transaction log; and

“(c) if the proposed transaction does not concern the interna-
tional transaction log,—

“(i) record in the unit register the particulars of the
transaction sct out in the dircction or the applica-
tion: and

“{ii) send electronic netification that the transaction
has been recorded in the unit register to—

“(A) the Minister of Finance, in the cuse of a
direction; or

“(B) the account helder, in the case of an
application.”

Section 21 is amended by repealing subsection (2) and substi-

tuting the following subsection:

If the Registrar sends a record of the proposed transaction to

the international transaction log under suhsectien {1){h) and

receives notification back from the international transaction

log that there are no discrepancies in the transaction, the

Registrar must, as soon as practicable,—

“(a) record in the unit register the particulurs of the transac-
tion set out in the direction or the application; and

“(b) send notification that the transaction has been recorded
in the unit register to the international transaction log;
and
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“(¢) send electronic notification that the trunsuction has been
recorded in the unit register to—
“(i) the Minister of Finance, in the case of a direction;
or
“(i1) the account holder, in the casc of an application.”
(6) Section 21(3) is amended by omilting “independent” in each
place where it appears and substituting in each case
“international .
(7)  Scction 21(3) is amended by inscrting “in rclation to Kyoto
units” after “a transaction™.
(8) Section 21(3) is amended by repealing paragraph (¢) and
substituting the following paragraphs:
“(c)y must give notification of the termination, as soon as
practicable, to the international transaction log; and
*(d) send electronic notification that the transaction has been
terminated to—
“(1) the Minister of Finance, in the case of a direction;
or
“(ii) the account holder, in the case of an application.™
(9)  Scction 21{4}1is amended by omitting “units™ and substituting
“assigned amount units, certified emission reduction units,
and emission reduction units™,

21  New section 21AA inserted
The following scction is inscrted after section 21:

“21AA Registration procedure for New Zealand units and
approved overseas units
“(1) On receipt of a direction in relation to New Zealand units or
approved overseas units given by the Minister of Finance, or
an application for the registration of a transaction in relation to
New Zealand units or approved overscas units by an account
holdcr, that is completed to the satisfaction of the Registrar
and in accordance with any regulations made under this Act,
the Registrar must—
“(a) create an unique transaction number; and
“(b) if the proposed transaction concerns an Overseas regis-
try, send a record of the transaction to the overseas
registry if required to do so by the overseas registry; and
“(cy if the proposed transaction docs not concern an over-
scas registry,—

10

20

LS
h



Climate Change (Fmissions Trading and

Part 1 ¢l 21 Renewable Prelerence)

“2)

“@)

22
(1)

26

“(i) record in the unit register the particulars of the
transaction set out in the direction or the applica-
tien; and

“(ii) send electronic notification that the transaction
has heen recorded in the unit register to—

“(A) the Minister of Finance, in the casc of a
direction; or
“(B) the account helder, in the case of an
application.
If the Registrar sends a record of the proposed transaction to
an overscas registry under subsection {1){b) and rcceives notifi-
cation back from thc overscas registry that there are no dis-
crepancies in the transaction, the Registrar must, as soon as
practicable,—
“(a) record in the unit register the particulurs of the transac-
tion set out in the direction or the application; and
“(b) send notification to the overseas registry that the trans-
action has been recorded in the unit register; and
“(c) scnd clectronic notification that the transaction has been
recorded in the unit register to—

“(i) the Minister of Finance, in the case ol a direction;
or

“(ii) the account holder, in the case of an application.

If the Registrar receives a notification from the overseas regis-

try that there is a discrepancy in a proposcd transaction in

relation to New Zealand units or approved overscas units, the

Registrar—

“(a) may not register the transaction; and

“(b) must terminate the transaction; and

“(c) must notity the overseas registry of the termination; and

“(d) send electrenic notification that the transaction has been
terminated to—

“f1y the Minister of Finance, in the casc of a direction;
or

“(ii) the account holder, in the case ol an application.”

Receiving units from overseas registries
The heading to section 23 is amended by inserting “Kyoto™
after “Receiving”.
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(2)

(3

(4)

23

Section 23(1) and (2) is amended by inserting “Kyoto™ after
“to transfer”.

Scction 23 is amended by omitting “independent™ in cach
placc where it appcars and sobstituting in cach casc
“international”.

Section 23(3) is amended by inserting “Kyoto™ after “transfer
of™.

New section 23A inserted
The lollowing section is inserled aller section 23:

“23A Receiving New Zealand vnits and approved overseas

“(1)

“@)

“3)

24

units from overseas registries

If the Registrar receives notification from an overscas registry
of a proposal to transfer New Zcaland units or approved
overseas unils 1o an account in the Registry and the Registrar
is satislied that there is no discrepancy with the transaction,
the Registrar must register the transaction in accordance with
the notification.

If the Registrar receives notification from an overscas registry
of a proposal to transfer New Zcaland units or approved
overseas unils 1o an account in the Registry and the Registrar
is satisfied that there is a discrepancy with the transaction, the
Registrar—

“(a) may not register the transaction; and

“(b) must terminate the transaction; and

“(c) must notify the overseas registry of the termination.

A transler ol New Zealand unils or approved overseas units
[rom an overseas registry is subject Lo any regulations made
under this Act.”

Correction of unit register
Scction 25(3)(c) is amended by repealing subparagraph (ii)
and substituting the following subparagraphs:
“(ii) the international transaction log (if required to do
s0); and
“(iia) an overseas registry (if required to do so); and™.
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25
(1)

(2)

€)

(4)

)

26

27
(N
(2)

(3

28

Information accessible by search
Section 27(b)(i) is amended by inserting “Kyoto™ after
“quantity of”.
Scction 27(b) is amended by inscrting the following subpara-
graphs alter subparagraph (ii):
“(iia) the total quantity of New Zealand units issued,
and
“(iib) the total quantity of New Zealand units held in
the Registry at the beginning of the year; and™.
Section 27¢(b){x) is amended by inserting “Kyolo” alter
“guantity of”.
Section 27(b) is amended by inserting the following subpara-
graphs after subparagraph (x):
“{xa) the (otal quantity of each type ol unil surren-
dered; and
“(xb) the total quantity of New Zealand units con-
verted: and™.
Scction 27 is amended by inscrting the following paragraph
alter paragraph (b):
“(ba) the total quantity of New Zealand units transferred for
each removal activity; and™.

Recovery of fees
Section 30 is amended by emilling ol the Ministry responsi-
ble for the Registry™ in each place where it uppears.

Crown or Registrar not liable in relation to searches in
certain cases
The heading to section 30A is amended by omitting “Crown”
and substituting “The Crown™.
Section 30A(b)(i) is amended by omitting “independent” and
substituting “international .
Scction 30A(b} is amended by inserting the following subpar-
agraphs aller subparagraph (i):

“(ia) an overseas registry; or

“(ib) a third party; or™.
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28  New sections 30E to 30] inserted
The following sections are inserted after section 30D:

“30E Conversion of New Zealand units into designated
assigned amount units for sale overseas

*(1) An account holder may apply (o the Registrar (o convert a
New Zeuland unit held by that person into a designated
assigned amount unit for the purpose of transferring that
assigned amount unit to an account in an overseas registry.

“(2) An account holder who applics to convert any New Zealand
units into designated assigned amount units {or the purpose
specilied in subsection (1) must—

“(a) submit the prescribed form to the Registrar specifying
the New Zealund units that the account holder wishes to
convert; and

“(b) submit an application under section 18C for the transfer
of an cquivalent number of designated assigned amount
units {(into which the account holder is converting the
New Zealand units) from the account holder’s account
in the Registry (0 an account in an overseas regisiry;
and

“(c) pay the prescribed fee (if any).

“(3) Upon reccipt of an application undcr subsection (2){a) thc Regis-
trar must—

“(a) transfer the New Zealand units specilied in the applica-
tion from the account holder’s account 1o the conver-
sion account in accordance with section 21AAR; and

“(b) transfer to the account holder’s account an equivalent
number of designated assigned amount units in accor-
dance with section 21(1}; and

“(cy register the transaction requested undcr subsection {2)(b)
in accordance with section 21{1).

“(4) To avoid doubt, if the Registrar receives notification from the
international transaction log under section 21(3) that there are
discrepancies in the transaction relating to the application
submitted under subsection {2){h), the Registrar—

“(a) must not convert the New Zealand units specified in the
form submitted under subhsection (2){a); and

“(b) must comply with section 21(3); and

*(¢) musl reverse the {ranslers in subsection (3)(a) and (3)(h).
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“(5)

For the purposes of this section, designated assigned amount

unit means an assigned amount unit that—

“{a) was issued by the Registrar on the basis of New
Zealand’s initial assigned amount; and

“(b) is held by the Crown in a holding account other than a
canccllation, retirement, or surrender account.

“30F Restrictions on certain New Zealand units allocated to

“(1)

“(2)

landowners of pre-1990 forest land

This section applies to any New Zealand units referred to in

section 69(2){a)(ii) that arc allocated in accordance with an

allocation plan madec undcr seetion 68 that rclates to thosc units.

Despite anything in section 18C or 30E, the Registrar may not

transfer any class or subclass of New Zeuland units to which

this section applies to a surrender account or a conversion

account until—

“(a) 1 January 2013; or

“(b) any datc aftcr 1 January 2013 spccificd in the allocation
plan made under section 68.

“30G Regulations relating to Part 2

“(1)

30

The Governor-General may, by Order in Council, make regu-
lations for any or all of the following purposes:
“(a) procedurcs and requircments relating to any powers of
the Minister of Finance under subpart 1 of this Part:
*(b) prescribing matters, including (but not limited (o) limi-
lations, restrictions, condilions, exemptions, require-
ments, or prohibitions, in respect of—
“(i) the transfer of units, including (but not limited
to)—

“(A) the transfer of units from an account
holder’s  holding account to another
account in an overscas registry:

“(B) the transfer of units within the unit register:

“YCC) the transfer of unils [rom an overseas
registry:

“(D) prohibitions on the transfer of units for the
purposes of holding those units in an
account in the Registry:

“(i1) the opening or closing of holding accounts:
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“(e)

“(d)

()

(D)

1 -

(g)

“(h)

()

prescribing matters in respect of the holding, surrender,
conversion, and cancellation of units, including (but not
limited to) limitations, restrictions, conditions, exemp-
tions, requirements, procedures, or thresholds:
carry-over of assigned amount units, certificd emission
reduoction units, and cmission reduction units, including
{but not limited o) limitations, restrictions, conditions,
exemplions, requirements, procedures, or thresholds:
prescribing procedures, requirements, and other matters
in respect of the unit register and its operation, includ-
ing, but not limited to, matters relating to—
“(i) access to the unit register:
“(i1) the location of the unit register:
“(ii1) the hours of access to the unit register:
“(iv) the format of unigue numbers Lo be used in the
unit register:
“(v) the allocation of unique serial numbers to New
Zealand units and approved overseas units:
“(vi) the exchange of data between—
*(A) the Registry and overseas registries:
“(B) the Registry and the international transac-
tions log:
“{vii) the registration ol transactions:
“(viii) the form and content of the unit register:
prescribing matters in respect of which fees are payable
under this Part, the amounts of those fees, and the
procedures for payment:
prescribing procedures, requirements, and other matters
in respect of the form, use, and manncr of obtaining
clectronic  verification  statements  to confirm  a
registration:
prescribing procedures, requirements, and other matlers
in respect of searching the unit register, including, but
not limited to,—
“(i) the criteria by which a search may be conducted:
“(ii) the method of disclosure:
“(111) the form of scarch results:
“(iv) the abbreviations, cxpansions, or symbols that
may be used in search results:
prescribing lorms and notices {or the purposes of this
Part:
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“(4)

“(j) prescribing, for the purpose of the definition of overseas
registry, overseas registries from which and to which
units may be transferred to and from accounts in the
Registry:

“(li) prescribing the units issucd by an overscas registry that
may be transferred to accounts in the Registry:

“(I) preseribing procedures for transactions involving
approved overseas unils:

“(m) for the purposes of, and subject to, this Part, giving
effect to the terms of the Convention and the Pretocol,
including any decisions, rules, guidelines, principles,
measures, methodologies, meodalities, procedures,
mechanisms, or other matters adopted, agreed on,
madc, or approved in accordance with the Convention
or the Protocel:

*(n) providing for the matlers thal are conlemplaled by, or
necessary for, giving full effect to this Part and for its
due administration.

Regulations made under subsection {1) may be madc in respect

of diffcrent units, transactions, persons, classcs of units, sub-

classes ol unils, classes ol transactions, or classes ol persons.

Any regulation made under subsection (1)(b) or (¢) does not apply

to the transter of units that are held in an account in the

Registry at the time that the regulation comes into force.

Any regulations made under subsection (1) must be consistent
with the Convention and the Protocol.

“30H Incorporation by reference in regulations made under

“(1)

section 30G

The following written material may be incorporated by refer-

ence in regulations made under section 306:

“(a) decisions, rules, guidelines, principles, measures, meth-
odologies, modalities, procedures, mechanisms, or
other matters adopted, agreed on, made, or approved by
any international or national organisation in accordance
with the Conventicn or the Protocol; and

“(b) any standards, rcquircments, or recommended
practiccs—
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‘@)

“3)

“(4)

“30)
“(1)

“2)

29

“(i) of any international or national organisation that
are adopted, agreed on, made, or approved in
accordance with the Convention or the Protocol:

“(ii) prescribed in any country or jurisdiction that are
adopted, agreed on, made, or approved in accor-
dance with the Protocol.

Material may be incorporated by reference in regulations—

“(a) in whole or in part; and

“(b) with modifications, additions, or variations specified in
the regulations.

Material incorporated by reference in regulations has legal

ellect as part of the regulations.

Sections 150 to 157 apply to material incorporated by reference

into regulations under section 30G as though all references to

section 148 were refercnces to seetion 306 and all references to

the chief cxccutive were references to the Registrar.

Signing false declaration with respect to regulations
made under section 30G

Every person who signs a declaration that is required under
regulations made under seetion 306, knowing the declaration to
b false,—

*(a) commils an olTence; and

*(b) 1is liable on conviclion to a (ine not exceeding $5,000.

Providing false or misleading information to Registrar
Every person who knowingly provides false or misleading
information to the Registrar commits an offence, and is liable
on conviction to a finc not cxceeding,—

“(a) in the case of an individual, $530,000:

“(b) in the case ol a body corporate, $200,000.

Every person who recklessly provides false or misleading
information to the Registrar commits an offence, and is liable
on conviction to a fine not cxceeding $2,000.”

New Part 3 heading substituted
The subpart 3 heading above section 31 is repealed and the
following heading substituted:
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“Part 3
“Inventory agency”.

30  Inventory agency under direction of Minister
responsible for inventory agency

(1)  The heading to section 33 is amended by omitting “responsi-
ble for inventory agency”.

(2)  Scction 33 is amended by omitting “responsible for the inven-
lory agency™ in each place where il appears.

31  New heading substituted
The Part 3 heading and the heading above section 36 are
repealed and the following heading is substituted:
“Inspectors™.

32  Authorisation of inspectors

(1)  Section 36 is amended by omitting “responsible for the inven-
tory agency” in each place where it appears.

(2)  Scction 36(1) is amended by omitting “carry out all or any of
the powers and duties o and substituting “exercise any or all
ol the powers of, and carry out any or all of the duties of,”,

33  Power to enter land or premises to collect information to
estimate emissions or removals of greenhouse gases
Scction 37 is amended by omitting “responsible for the inven-
lory agency™ in each place where il appears.

34  Limitation on power of entry under section 37
Section 38 is amended by omitting “responsible for the inven-
tory agency”.

35  New section 45A inserted
The following section is inserted after section 45:

“45A Protection of persons acting under authority of Act
No inspector or person called upon to assist an inspector who
does an act or emils 1o do an act when carrying out a duty or
exercising a power conlerred on that person by this Act is
under any civil or criminal liability in respect of that act or

34
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36
(M
(2)

€)

37

40
(N
(2)
(3)
)
(5)

(©)
(7)
(8)

)

omission unless the person has acted or omitted to act in bad
faith or without reasonable cause.”

Obstructing, hindering, resisting, or deceiving person
exercising power under Act

The heading o section 47 is amended by omitling “Act” and
substituting “Part”.

Section 47{a)(i) is amended by omitting *Act” in each place it
occurs and substituting “Part”.

Section 47(a)(ii) is amended by emitting “Act” and substitul-
ing “Part”.

Signing false declaration
The heading to section 48 is amended by adding “in respect
of regulations made under section 50”.

Section 48A repealed
Section 48A is repealed.

Reporting

Section 49 is amended by inserting “responsible for the
administration of this Act” atter “Minister” in the first place
where it appeurs.

Regulations

Scction 50(1)(a} is repealed.

Section 50(1)(c) is repealed.

Section 50i1){ca) is repealed.

Section 50(1)(d) is repealed.

Section 50{1)(e) is amended by omitting “Act™ and substitut-
ing “Part”.

Scction 50(1){g) is repealed.

Section 50(1)(h) is repealed.

Section 50(1)(i) is amended by omitting “Act” and substitut-
ing “Part”.

Section 50(1 )k} is amended by omitling “Act” and substitut-
ing “Part”.
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Section 50(2) and (3) are amended by omitting “responsible
for the inventory agency”.

Scction 50 is amended by repealing subscction (5) and substi-
tuting the following subsecction:

Regulations made under subsection (1) or subsection (2) may
be made in respect of different persons, or classes of persons.”

New section 51 substituted
Section 571 is repealed and the following section substituted:

Incorporation by reference in regulations under section

50

The following written material may be incorporated by refer-

cnce in regulations made under scetion 50:

“(a) decisions, rules, guidelines, principles, measurcs, meth-
odologies, modalities, procedures, mechanisms, or
other matlers adopted, agreed on, made, or approved by
any international or national organisation in accordance
with the Cenvention or the Protocol; and

“(b) any standards, requirements, or recommended
practices—

“(i) of any international or national organisation that
arc adopted, agreed on, made, or approved in
accordance with the Convention or the Prolocol:

“(ii) prescribed in any country or jurisdiction that are
adopted, agreed on, made, or approved in accor-
dance with the Protocol.

Material may be incorporated by reference in regulation—

“(a) in wholc or in part; and

*(b) with modifications, additions, or variations specified in
the regulations.

Material incorporated by reference in regulations has legal

effect as part of the regulations.

Sections 150 to 157 apply (o malerial incorporated by relerence

into regulations under section 50 as though all references o

section 148 were references to section 50 and all references to

the chief executive were references to the inventory agency.”
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42  Inventory agency must report to Minister responsible
for inventory agency on certain matters before certain
regulations are made

(1)  The heading to section 52 is amended by omitting “responsi-
ble for inventory agency™.

(2)  Section 52(1) is amended by omitling “responsible for the
inventory agency”.

(3) Section 52(3) is amended by omitting “responsible for the
inventory agency™.

(4)  Section 52(4) is amended by omitling “who is responsible lor
the inventory agency”.

43 New Parts 4 and 5 inserted
The following Parts arc inscrted after section 53:

“Part 4
“New Zealand greenhouse gas emissions trading
scheme

“Subpart 1—Participants
“54 Participants
*(1) A person is a participant,—
“(a) in relation to an activity lisled in Schedule 3, il the
person—
“(i) curries out the activity; or
“(ii) is required under this Act to be treated as carrying
out the activity; and
“(b) in rclation to an activity listed in Schedule 4, if the
person—
“(i) carries out the aclivily; and
“(ii) is registered as a participant under section 57 in
relation to the activity.
“(2) Subsection (1){a) is subject to any exemption under an Order in
Council made undcr section 60.

“(3) A person who was a participant under subsection (1) continues
to be a purticipant for the purposes of this Act in respect of any
obligations or entitlements arising in relation to an activity
listed in Schedule 3 or 4 that the person carried out while a
participant.
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Associated persons

This section applies it an activity listed in Schedule 3 has u
threshold below or above which a person becomes a
participant.

If this section applies, persons who are associaled persons are
10 be treated as 1 person for the purpose of determining
whether the threshold is met.

If a threshold for an activity listed in Schedule 3 is met by
associated persons, cach of the associated persons—
“(a) is to be treated as carrying out the activity for the
purposes of this Act; and
“(b) may elect 1o comply with this Part and Part 5 as a—
“(i) participant in relation to the activity; or
“(ii) a person engaged in a joint activity in accordance
with section 142; or
“(iii) a member of a consolidated group under section
137, if the associated person qualifics to be a
member of a consolidated group.

Registration as participant in relation to activities listed

in Schedule 3

A person who carries out an activity listed in Schedule 3 must

notify the chicf exccutive that the person is a participant in

respect of the activity.

A notice under subseetion (1) must be—

“(a) submitted to the chief executive within 20 working days
of the person becoming a participant in respect of the
activity; and

“(b) be in the prescribed form; and

“(c) contain the account number of the participant’s holding
account required under section 61.

The chiet executive must, as soon as practicable after receiv-

ing a notice under subsection (1), enter on a register kept by the

chief executive for the purpose of this section—

“(a) thc name of the person; and

“(b) the details of the activity that the person carrics out.
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“57 Applications to be registered as participant in relation to
activities listed in Schedule 4
“(1) A person who carries out an activity listed in Schedule 4 may
apply to be registered as a participant in respect of the activity
by application to the chicf cxccutive in accordance with sub-
section (2).
“(2) An application under subseetion (1) must—
“(a) be in the prescribed form; and
“(b) be accompanied by
“(i) any other information that the chief executive
may rcquire; and
“(i1) the preseribed fee (if any); and
*(¢) be made within—
“{i) the period specilied in—
“(A) section 166{1) with respect to an activity
listed in Part 1 of Schedule 4; or
“(B) section 173{1) with respect to an activity
listed in Part 3 of Schedule 4; or
“(C) section 176{1) with rcspect to an activity
listed in Part 4 of Schedule 4: or
“(ii) atany ime with respect 10 an activity listed in Part
2 of Schedule 4; and
“(d) contain the account number of the participant’s holding
account required under seetion 61.

“(3) Following the reccipt of an application undcr subsection {1), the
chicf cxecutive must, unless the chicf executive has reason to
believe that the person is not carrying out the activity listed in
Schedule 4 specified in the application,—

“(a) enter on a register kept by the chief executive for the
purpose of this section—
“(i) the name of the applicant; and
“(ii) the details of the activity carried out by the appli-
cant; and
“(ii) the date from which the applicant’s registration
as a parlicipant in relation to the activity will take
elTect under subsection {4); and
“(b) notity the following persons that the applicant has been
registered as a participant in relation to the activity and
the date from which the registration will take effect:
“(i) the applicant; and
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“(ii) any other persons required to be notified under
section 166(2){a), 173(2)(a), or 176(2)(a). as the case
may require.

The registration of a participant takes cffcet from the date
specilied in section 166(2)(b), 173{2)(h), or 176{2}(b), as the case
may require.

Removal from register of participants in relation to
activities listed in Schedule 4

A person who is registered under section 57 as a participant in
relation lo an activily listed in Schedule 4 may apply Lo have
thal person’s name removed [rom the regisier in relation o the
activity by application to the chief executive in accordance
with subsection (2).

An application undcer subseetion (1) must—

“(a) bein the presceribed form; and

*(b) be accompanied by the prescribed lee (il any).
Following receipt of an application under subseetion (1), the
chietf executive must—

“{a) note on the register—

“(i) that the applicant has applicd to be removed from
the rcgister as a participant in relation to the
activity; and

“(ii) the date on which the applicant’s name is o be
remoeved in accordance with subsection (4); and

“(b) notify the applicant of the date on which the applicant’s
name is to be removed from the register in accordance
with subsection {4); and

“(c) notify any other persons required to be notified under
section 166(3)(a), 173(3)(a), or 176{3){a), as thc casc may
require,—

“(i) that the applicant has applied (o have the appli-
cant’s name removed from the register as a par-
ticipant in relation to the activity; and

“(ii) the date that the applicant’s name will be
removed in accordance with subsection {(4).

The chiel execulive must remove the name ol an applicant

under subsection (1) [rom the register on the date required under
section 166(3)(b), 173(3)(b), or section 176{3)(h), as the cuse may
require.
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Removal from register of participants in relation to

activities listed in Schedules 3 and 4

A person who is registered under section 56 or 57 in respect of

an activity listed in Schedule 3 or 4 must notify the chiet execu-

tive as soon as practicable if the person ceascs, or will cease,

to carry out the activity.

The chiet executive must, as soon as practicable after receiv-

ing notice under subsection (1), or otherwise being satisfied that

the person has ceased to carry out the activity,—

“{a) remove the name of the person from the register; and

“(b) notify any othcr persons required to be notificd under
section 166(3)(a), 173(3)(a), or 176{3){a), as thc casc may
require, that the applicant’s name has been removed
from the register.

Exemptions in relation to activities listed in Schedule 3

The Governor-General may, by Order in Council made on the

recommendation of the Minister, excmpt any person or class

of persons carrying oul an activity listed in Schedule 3 [rom

being a participant under this Act in relation (o—

“(a) an activity; or

“(b) part of an activity; or

“{c) a proportion of the emissions from an activity; or

“(d) acombination of the matters specified in paragraphs (a) to
(c).

Belore recommending the making of an order under subsection

{1}, the Minister must be satisfied that—

“(a) the order will not materially undermine the environ-
mental integrity of the greenhouse gas emissions trad-
ing scheme established under this Act; and

“(b) thec costs of making the order do not ¢xceed the bencfits
of not making the order.

In determining whether or not to recommend the making of an
order under subseetion {1), the Minister must have regard to the
following matters:

“{a) the need to maintain the environmental integrity of the
grcenhouse gas cmissions trading scheme established
under this Act; and

“(b) the desirability of nunimising any compliance and
administrative costs associaled with the greenhouse gas

41
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emissions trading scheme established under this Act;
and

“(c) the relative costs of giving the exemption or not giving
it, and who bears the costs; and

“(d) any alternatives that arc available for achicving the
ohjectives of the Minister in respect of giving the
exemption; and

“(e) any other matlers the Minister considers relevant.

‘While an order made under this section is in force, any person
or class of persons in respect of whom the order is made is not
required to comply with the obligations imposcd on partici-
pants under this Part and Part 5 in respect of thc matters
covered by the order.

Before recommending the making or revocation of an order

under this section, the Minister must—

“(a) consult with persons that the Minister thinks are repre-
scentative of the intercsts of persons likely to be substan-
tially affected by the making of the order; and

“(b) give those persons the opportunily (o make submis-
sions; and

“(¢) consider those submissions.

Despite anything in subsection (2} or {3), the Minister may make

a reccommendation for the making of an order under subsection

(1) in respect of a person with whom the Crown has signed a

negolialed greenhouse agreement if—

“(a) the negotiated greenhouse agreement was signed belore
31 December 2005; and

“(b) the order relates to an activity of the person that is
covered by the negotiated greenhouse agreement; and

“(c) the order is in force for a period not exceeding the term
of the ncgotiated greenhousc agrecment, including any
extension of the term made in accordance with the
agreement.

The Minister is not required to comply with subsection (5)

before recommending the making of an order under subsection

(1) in respect of a person with whom the Crown has signed a

ncgotiated greenhouse agreement.

A Tlailure to comply with subsection {5) does not aflect the

validity of any order made.
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Participants must have holding accounts

A participant must have a holding account for the purpose

of—

“(a) surrendering units as required under this Part and Part 5;
and

“(b) reeciving New Zealand units to which the participant
becomes entitled under this Part or Part 5.

To comply with subsection {1), the participant must—

“{a) open a new holding account in accordance with section
18A; or

“(b) usc an existing holding account of the participant.

To avoid doubt, a participant may—

“(a) open anew holding account for the purpose of subsection
(1) whether or not the participant meets any eligibility
requirements for opening a holding account specified in
regulations made under this Act:

“(b) usc a ncw holding account opened for the purpose of
subsection (1) for any other purposc permitted under this
Act.

Monitoring of emissions and removals

A participant must, in respect of each activity listed in Sehedule

3 or 4 that is carricd out by the participant in a ycar,—

“(a) colleet the preseribed data or other preseribed informa-
tion (which data or information must, il required under
regulations made under this Act, be verified by a person
or organisation recognised by the chief executive under
section 81); and

“(b) calculate the emissions and the removals from the activ-
ity in accordance with the methodologies prescribed in
regulations made under this Act; and

“(cy if required under regulations made under this Act, have
the calculations verified by a person or organisation
recognised by the chiel execulive under section 81; and

“(d) keep records of the data or information and calculations
in the prescribed format (if any).

43
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Liability to surrender units to cover emissions

A participant is liable to surrender 1 unit for each whole tonne
of emissions from each activity listed in Schedule 3 or 4 that the
participant carries out,—

“(a) as calculated in accordance with this Act; and

“(b) at the times required under this Act.

If a participant is liable to surrender units under this Act, the
participant must make an application under section 18C to
transfer the required number of units from the participant’s
holding account to a surrender account designated by the chief
cxecutive.

Entitlement to receive New Zealand units for removal
activities

A participant is entitled to receive 1 New Zealand unit for
each whole tonne of removals from the participant’s removal
activitics, as calculated in accordance with this Act.

Il a participant is entitled (o receive New Zealand units, the

chief executive must notify the Minister of Finance of—

“(a) the number of New Zealand units to which the partici-
pant is entitled; and

“(b) the details of the participant’s holding account.

As soon as practicable alter receiving notilication under sub-

section (2), the Minisier of Finance must direct the Registrar (o

transfer the number of New Zealand units to which the partici-

pant is entitled to the participant’s holding account.

Annual emissions returns

Betwecen 1 January and 31 March in cach year, a participant must

submitl an annual emissions return 1o the chiel execulive in

respect of each of the activities listed in Schedule 3 or 4 carried

out by the participant in the immediately preceding year.

The annual emissions return must, in respect of the pericd

covered by the return,—

“(a) record the participant’s activitics; and

“(b) record the participant’s emissions and removals as cal-
culated and, il required, as verified under section 62{h) and
(e); and

“(c) contain an assessment of the participant’s—
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“(i) liability to surrender units in respect of the par-
ticipant’s emissions; and
“(ii) entitlement to receive New Zealand units for the
participant’s removals; and
“(d) be accompanicd by such other information as may he
prescribed; and
“(da) accompanied by the prescribed lee (il any); and
“(e) be signed by the participant.
The participant must submit the annual emissions return under
subsection (1) by submitting it in the prescribed manner and
format.

Following the submission of an annual emissions return under
subsection {1), a participant must, by 30 April, surrender the
number of units listed in the participant’s assessment under
subsection (2){c){i).

This scetion is subject to seetion 167, which concerns the sub-
mission of emissions returns by participants carrying oul an
aclivity listed in Part 1 of Schedule 4.

Retention of emissions records
A participant must kcep sufficient records to cnable the chicf
cxccutive to verify, in respect of any year in which the partici-
pant carries or carried out an aclivity listed in Schedule 3 or 4,—
“(a) the aclivilies carried out by the participant; and
“(b) the emissions and removals from those activities as
calculated and, if required, as verified under seetion 62(h)
and {e); and
“{c) the participant’s assessment of the participant’s—
“(i) liability to surrender units; and
“(i1) entitlement to receive New Zealand units; and
“(d) any other information contained in the participant’s
annual emissions return.

The records specified in subsection {1) must,—

“{a) include the records specified in section 62(d); and

“(b) inthe case where they relate to an activity listed in Part1
of Schedule 3 or 4, he rctained for a period of at least 20
years aller the end of the year 1o which they relate; and

“(cy inevery other case, be retained lor a period ol at least 7
years after the end of the year to which they relate.
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“Subpart 2—Allocation of New Zealand units

Issnance of New Zealand units

Subject 1o subsection {2), the Minister may, al any lime, give a
direction o the Registrar 1o issue New Zealand units into a
Crown holding account.

Betore issuing a direction, the Minister must—
“(a) consult with the Minister of Finance; and
“(b) have regard to the following matters:
“(i) the number of unils (hat New Zealand has
received, or that the Minister expeclts New
Zealand to receive, under any international agree-
ment; and
“(ii) the ability of New Zealand to meet its interna-
tional obligations (if any) to retire units equal to
the number of tonncs of emissions that arc cmit-
ted in New Zcealand: and
“(iii) the proper lunctioning ol the emissions trading
scheme established under this Act.
The Registrar must give effect to a direction given by the
Minister under subsection (1}.

As soon as practicable alter giving a direction under subsection
(1}, the Minister must publish a copy of the direction in the
Gazette, make a copy of the direction accessible via the chief
executive’s Internet site, and present a copy of the direction to
the House of Representatives, in each case accompanied by a
statement setting cut how the Minister has had regard to the
mattcrs specificd in subsection (2)(b).

Allocation plans for allocation of New Zealand units free
of charge

The Governor-General may, by Order in Council made on the
recommendation of the Minister, issue an allocation plan that
provides for the allocation of New Zealand units free of
chargc.

New Zealand unils may only be allocated free of charge in
accordance with an allocation plan made in accordance with
this section.

The Minister must, as soon as practicable after an allocation
plan is made in accordance with suhsection (1),—
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“(a) publish the allocation plan in whatever form the Minis-
ter considers appropriate; and
“(b) make the allocation plan available for inspection at the
places that the Minister considers appropriate; and
“(cy provide a copy of the allocation plan to cach person, or
class of person, entitled to an allocation of New Zealand
units (ree of charge under the plan.
As soon as practicable after the Minister has published the
allocation plan in accordance with subsection {3), the Minister
of Finance must issue a direction to the Registrar to transfer
New Zealand units in accordance with the plan to the persons
or classcs of persons who arc entitled to an allocation of New
Zealand units under the plan,
For the purpose of correcting any minor mistakes or defects in
an allocation plan, the Minister may, without complying with
sections 73 and 74, provide the Governor-General with a
recommendation to amend the allocation plan.

Allocation to pre-1990 forest land owners
The Minister must recommend that an order is made under
section 68{1) for the issue of an allocation plan that provides
for an allocation of New Zealand units free of charge to the
landowners of pre-1990 forest land other than land that has
bcen declared exempt land under section 159.
An allocation plan that provides for an allocation of New
Zealand units free of charge to persons specified in subsection
(1) must specify—
“(a) a total number of New Zealand units available for allo-
cation consisting of—
“(i) 21 million New Zealand units in the period from
1 January 2008 to 31 Decemher 2012, reduced by 1
New Zealand unit for gach tonne ol emissions
that results, or that the Minister considers is likely
to result, from the activities specified in subsection
(3) in that period; and
“(ii) 34 million New Zealand units in the pericd from
1 January 2013 to 31 Decemher 2024, rcduced by |
Ncw Zealand unit for cach tonne of cmissions
that results, or that the Minister is satisfied will

47
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result, from the activities specified in subsection (3)
in that peried; and
“(b) the basis upon which the number of New Zealand units
available for allocation will be allocated to persons or
classes of persons specificd in subsection {1).

For the purposes of subsection (2)(a)(i) and (ii), the aclivities are—

“(a) deforestation on exempt land; and

“(b) deforestation of 2 hectares or less of pre-1990 forest
land for which no obligation to surrender units is
imposed under this Act.

An allocation plan made under section 68 may—

“(ay provide for the allocation of the New Zealand units
referred to in smbsection {2)(a)(ii) at any time; and

“(b) specify dates before which some or all of those New
Zealand vnits may not be surrendered or converted.

Allocation to industry
The Minister must recommend that an order is made under
section 68{1) for the issue of an allocation plun that provides
for an allocation of New Zealand units free of charge to
persons or classes of persons who—
“(a) the Minister considers are likely to be trade exposed;
and
“(b) have specified emissions above a prescribed threshold
(il any), and—
“(i) carry oul an aclivity listed in Part 4 of Schedule 3; or
“(ii) as aresult of the obligutions imposed by this Act
on persons who carry out an activity listed in Part
3 of Schedule 3, face increased costs in respect of
the person’s—
“(A) dircct usc of coal, natural gas, or gcother-
mal stcam: or
“(B) direct consumption ol electricity.
An allocation plan that provides for an allocation of New
Zealand units free of charge to persons or classes of persons
specified in subsection (1) must specity
“(a) a total number of New Zcaland units available for allo-
cation consisting of 90 New Zcaland units for cach 100
tonnes ol emissions that the Minisier is satisfied
resulted from the persons specilied in subsection {1)—
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“(i) carrying out any activity listed in Part 4 of Sehedule
3 in 2005; and
“(ii) directly using any coal, natural gas, or geother-
mal steam in 2005; and
“(ii1) directly consuming any clectricity in 2005; and
“(b) thc basis upon which the New Zealand units available
for allocation will be allocated 1o persons or classes of
persons specified in subsection {1); and
“(¢) a reduction in the total number of New Zealund units
available for allocation to persons specified in subsection
(1} by one-twelfth of the number of New Zealand units
available for allocation under subsection {2)(a) cach vear
in the period from 1 January 2014 to 31 December 2024,

“(3) For the purposes of subsection {1){a), in considering whether a
person is likely to be trade exposed, the Minister must have
regard to the following matters—

“{a) whether the person competes with a firm or firms that
operate from outside New Zealand in respect of—

“(i) products the person sells into the New Zealand
markct: or

“(ii) products the person exporls inlo overseas mar-
kets; and

“(b) if the person does compete with firms that operate from
outside New Zealund, whether the person—

“(i) faces higher costs in respect of the person’s emis-
sions than the firm or firms with which the person
compctcs face in respect of their emissions; and

“(i1) is unablc to pass-on some or all of the person’s
cosls due 1o the competition the persen laces,

“(4) For the purposes of this section, specified emissions means
the emissions that the Minister is satisfied resulted from the
person—

“(a) carrying ont an activity listed in Part 4 of Schedule 3 in

2005; and

“(b) directly using any coal, natural gas, or geothermal
steam in 2005; and
“(c) directly consuming any electricity in 2005.
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Allocation to agriculture

The Minister must recommend that an order is made under

section 68{1) for the issue of an allocation plan that provides

for an allocation of New Zealand units free of charge to—

“(a) persons or classes of persons who—

“(i) carry out an activity listed in Part 5 of Schedule 3; or

“(ii) face increased costs as a result of the obligations
imposed by this Act on any persons who carry out
an activity in Part 5 of Schedule 3 and who—

“(A) farm, raise, grow, or keep ruminant ani-
mals, pigs, horses, or poultry for reward or
for the purpose of trade in those animals or
in animal material or animal products
taken or derived from those animals; or

“(B) purchase, other than for on-selling, syn-
thetic fertiliser containing nitrogen; or

“(b) body corporates or trusts representing the persons or
classes of persons specified in paragraph {a).

An allocation plan that provides for an allocation of New

Zealand units free of charge to persons or classes of persons

specilied in subsection (1) must specily—

“(a) atolal number of New Zealand units available for allo-
cation, consisting of 90 New Zealand units for each 100
tonnes of emissions that the Minister is satisfied
resulted from the activities listed in Part 5 of Schedule 3 in
2005; and

“(b) thc basis upon which the New Zealand units available
for allocation will be allocated to persons or classes of
persons specified in subsection {1); and

“(¢) a reduction in the total number of New Zealand units
available for allocation to persons specified in subsection
(1} by one-twelfth of the number of New Zealand units
available for allocation under subsection {2)(a) cach vear
in the period from 1 January 2014 to 31 December 2024.

Persons not eligible for allocation of New Zealand units
free of charge

The Minister may not recommend that an order is made under
section 68({1) for the issue of an allocation plan providing for
the allocation of New Zealand units free of charge—
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“(a) to any person or class of persons other than a person or
class of persons specified in sections 69 to 71; or

“(b) to any person or class of persons specified in sections 69
to 71 in respect of any period other than a period
specificd in those scctions.

“73 Statements of intention to prepare draft allocation plans

“(1) Before making an order recommending the issue of an alloca-
tion plan, the Minister must prepare a statement of intention to
prepare a draft allocation plan under section 74.

“(2) The statement of intention under subsection {1) musi state—
*(a) the section or sections under which the dralt allocation
plan will be prepared (sections 69 ta 71); and
“(b) the persons or classes of persons te whom New Zealand
units are proposed to be allocated free of charge under
the allocation plan; and
“(cy any proposcd criteria for detcrmining the number of
New Zealand units that any cligible person or class of
person may be entitled o receive; and
*(d) the preconditions that any person or class of persons
eligible to receive an allocation of New Zealand units
must satisty in order to receive an allocation of New
Zealand units free of charge under the plan, including
the requirement to provide the following information to
the Minister—
“(i) thc name and contact details of any person or any
person representing a class of persons; and
“(ii) supporting information that demonstrates that the
person or class of persons is eligible to be alle-
cated New Zealand units under the proposed
plan; and
“(iii) the person’s or class of persons assessment of the
number of units they would be cntitled to receive
under the proposcd criteria; and
“(e) the dale by which the information in paragraph (d) must
be provided {which must be at least 40 working days
after the date on which notice is given).
“(3) The Minister must give—
“(a) public notice of the statement of intention; and
“(b) notice of the statement of intention to any person or
body representative ol the persons who the Minister

31

15

20

25

30

35

40



Climate Change (Fmissions Trading and

Part 1 cl 43 Renewable Prelerence)

“4)

“(3)

“74
“()

‘@)

considers may be eligible for an allocation of New
Zealand units under the allocation plan.
The Minister must consider all information in respect of the
notice reccived by the date specificd in the statement of inten-
tion under subsection (2), and may either—
*(a) amend the stalement of inlention; or
“(b) approve the statement of intention as the basis on which
to prepare a draft allocation plan.
If the Minister amends the statcment of intention undcr sub-
section (4), thc Minister must comply with subsections (2) to (4)
as il the amended statement of intention were a new slatement
of intention.

Preparation of draft allocation plan

When preparing a draft allocation plan, the Minister must

consider—

“(a) the requirements of the section or sections that the alle-
cation plan is prepared under (sections 69 to 71); and

“(b) all information received in respect of the statement of
intention to prepare the draft allocation plan; and

“(c) any other information the Minister considers relevant
{including but not limited to any further information
that may be songht from any person who provided
information in respect of the notice of intcntion to pre-
pare the draft allocation plan).

The Minister must ensure the draft allocation plan—

“(ay allocates New Zealand units in accordance with the
statement of intention approved under section 73{d){h);
and

“(b) specifics the total number of New Zealand units to be
allocated (ree of charge under the allocation plan; and

*(cy specilies the persons, or classes of persons, eligible (o
receive an allocation of New Zealand units free of
charge under the allocation plan; and

“(d) specifies the number of New Zealand units to be allo-
cated free of charge to each person, or class of persons,
cligible to receive an allocation of New Zealand units
under the allocation plan, including the number of New
Zealand units (o be allocated [ree of charge in any given
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“(3)

“4)

“(5)

“(6)

“75
(1)

“(2)

year to each person or class of persons covered by the
allocation plan.

The Minister must give—

“(a) public noticc of the draft allocation plan; and

*(b) notice of the drall allocation plan to any person or body
representative of the persons who provided inlormation
in response to the statement of intention in respect of
that plan.

The notice of a draft allocation plan must statc—

“(a) that any person may make a submission on the draft
allocation plan in writing (o the chiel execulive respon-
sible Tor the administration of this Act; and

“(b) where the draft allocation plan may be viewed; and

“(c) how copies of the draft allocation plan may be
requested; and

“(d) the date by which submissions must be received by the
chicf cxccutive responsible for the administration of
this Act (which must be at lcast 40 working days after
the date on which nolice is given).

The chiet executive respoensible for the administration of this

Act must prepare for the Minister a report and recommenda-

tions in respect of all submissions made in accordance with

subsection {4) in rcspect of the draft allocation plan.

The Minister must consider the report and recommendations
made under subsection (5) and then may (but need not) make
any changes to the draft allocation plan that the Minister
thinks fit before making a recommendation under section 68(1)
in respect of the allocation plan.

Allocation of New Zealand units by public tender

After consulting the Minister of Finance, the Minister may, by

public notice,—

“(a) offer New Zealand units held by the Crown for sale by
public tender; and

“(b) specify the terms and conditions of the offer, which
may includc a condition as to the persons or class of
persons who are eligible (o submil tenders.

Every notice under subseetion (1)(a) must specity—

“(a) the number of New Zealand units offered; and

“(b) who may participate in the tender; and
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“(3)
“(4)

“(3)

“76
“(1)

“2)

“4)

“(5)

s4

“(¢) the manner in which tenders must be submitted, and the
time by which tenders must be received by the Minister,
in order tor the tenders to be valid.

The Minister must not aceept any tender that does not comply
in a material way with the requirements ol the nolice.

The Minister may amend or revoke a notice before the time by
which tenders must be received expires.

The Minister may decide to aceept or decline any tender made
in respect ol an offer {or any reason.

Balance of units at end of true-up period

By the end of the true-up period, the Minister must ensure that

the Crown holds, in any Crown holding account in the Regis-

try, or any rctircment or surrender accouat, a number of Kyoto

units equal to the number of New Zealand units issued into a

Crown holding account during the (irst commitment period.

Subsection (3) applies if New Zealand has received, or it the

Minister expects New Zealand to receive, units under—

“(a) thc Protocol during a subscquent commitment period;
or

*(b) any international agreement other than the Protocol.

If this subsection applies,—

“(a) the Governor-General may, by Order in Council made
on the recommendation of the Minister, specify a date
by which the Crown must hold a number of units
reecived under any international agreement cqual to the
number of New Zealand units issued to a Crown hold-
ing account in accordance with a direction under section
67{1); and

“(b) the Minister must recommend that such an order is
made.

If an order is made under subsection (3), the Minister must

ensure that the Crown holds the required number of units by

the date specilied in the order.

For the purposes of this section, true-up period means the
100 days, beginning on a date determined by the Conference
of the Partics (acting as the Mecting of the Partics to the
Protocol), providing Partics with an additional period for ful-
lilment of their obligation under Article 3.1 of the Protocol.
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“(1)

“(2)

“78
“(D)

“(2)

“(3)

“79
“( ])

“Subpart 3—Chief executive
“General administrative provisions

Functions of chief executive

The functions of the chief executive are to—

“(a) keep a register under section 56 of persons who carry out
activitics and a register or persons who register under
section 57 as participants; and

*(b) receive and collate the data and other information pro-
vided by participants under this Part and Part 5; and

“(c) give notice to the Minister of Finance of participants’
entitlements to receive New Zealand units; and

“(d) ensure participants comply with this Part and Part 5 and
to take any action that may be appropriate to cnforce
thosc provisions and the provisions of any rcgulations
made under this Part; and

*(e} publish information in accordance wilh section 79; and

“(f) issue emissions rulings to help persons meet their obli-
gations under this Part and Part 5.

The chief exceutive must comply with any dircction that the

Minister gives under section 78({1).

Directions to chief executive

The Minister may give general directions to the chief execu-
tive in relation to the exercise of powers and functions con-
ferred on the chief executive under this Part, Part §, or any
regulations made under this Part or Part 5.

Subsection {1) does not authorise the Minisler o give direc-
tions about the exercise of powers and performance of func-
tions in relation to a particular person.

As soon as practicable after giving a dircction under subsection
(1), the Minister must publish a copy of the dircction in the
Gazette and make a copy ol the direction accessible via the
chiel executive’s Internet site.

Chief executive to publish certain information

The chief cxecutive must publish the following information in

accordance with subsection {2):

“(a) in relation to each activily listed in Schedule 3, the lotal
number ol participants—
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“(i) registered under section 56; and
“(ii) removed from the register under section 59; and
“(b) in relation to each activity listed in Sehedule 4, the total
number of participants—
“(i) registered under seetion 57; and
“(il) removed from the register under section 58{4) or 59;
and
“(c)y the total number and type of activities reported in emis-
sions returns; and
“(d) the total quantity of emissions and removals reported in
emissions returns; and
“(e) the number of participants who failed to comply with
their obligation to—
“f1y submit an cmissions rcturn under section 65{1),
106(2), 167{2) or 168{2){a); or
“{ii) surrender or cancel units under section 65(4), 106(4),
111(3) or {6), 167(5), or 168(2)(h); and
“(f) the total number and type of units surrendered; and
“(g) the total number of New Zealand units transferred for
removal activities; and
“(h) the total number of New Zealand units allocated frec of
charge under any allocation plan; and
“(i)y the total number ol New Zealand units sold by public
tender; and
“(j) in relation to holding accounts other than Crown hold-
ing accounts, the total number and type of units
transterred—
“(i) between holding accounts in the Registry; and
“(i1) between the Registry and any overscas registry.
*(2) The chiel execulive—

“80

“(1)

56

()

“(b)

must publish the information specified in subsection (1)
by 30 June in each year; and

may publish the information specified in subseetion (1), in
whole or in part, at any other time and in whatever
manncr and format that the chief cxecutive considers
appropriatc.

Chief executive may prescribe form of certain
documents

The chief executive may, for the purposes of this Part and Part
5, prescribe—

10

20

30

35

40



Climate Change (Fmissions Trading and
Renewable Prelerence) Part 1 cl 43

“(2)

“3)

“81
66('] )

“(2)

“(3)

3 82

()

“(2)

“(a) the form and electronic format of any forms, applica-
tions, returns, or other documents that are not otherwise
prescribed in regulations made under this Act; and

“(b) different forms or formats for different classes of par-
ticipants or diffcrent activitics.

The production by the chiel executive ol any document pur-

porting to be a prescribed form or an extract from a prescribed

form or a copy of 4 form or extract is, in all courts and in all
proceedings, unless the contrary is proved, sufficient evidence
that the form or electronic format was prescribed.

To avoid doubd, il the chiel execulive prescribes an electronic
form or formal under subsection (1), the chiel executive may
require any signature on that form or that relates to that format
to be an electronic signature.

Recognition of verifiers

The chiel executive may, in accordance with any regulations

made under section 148, recognise a person or organisation

with the prescribed expertise, technical competence, or quali-

fications as 4 person or organisation that may undertake verifi-

cation functions for the purposes of section 62{a) and (c).

A person or organisation may be rccognised by the chicef

executive as able o verily information relating to—

“(a) 1 ormore types of data or information or calculations of
types of emissions or removals:

“(b) 1 or more activities in Schedule 3 or 4.

The chief cxecutive may suspend or revoke any recognition

given under this section in accordance with regulations made

under section 148,

“Verification and inguiry
Appointment of enforcement officers
The chiel executive may appoint 1 or more persons as
enforcement officers to exercise all or any of the powers and

carry out the functions conferred on enforcement officers
under this Part.

A person appointed under subseetion (1) must be cmployed by
the chiel executive under the State Sector Act 1988.
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“3)

““)

“(3)

“(6)

“83
“(1)

“(2)

58

The chief executive must supply an enforcement officer with a
warrant of authorisation that clearly states the powers and
functions of the enforcement officer.

An cnforcement officer who cxerciscs, or purports to cxcrcisc,
a power conlerred on the enlorcement officer under this Act
must carry and to produce, il required to do so,—

“(a) his or her wurrant of authorisation; and

“(b) evidence of his or her identity.

An cnforcement officer must, on the tcrmination of the
cnforcement officer’s appointment, surrender his or her war-
rant (o the chiel executive,

To avoid doubt, if the chief executive delegates the appoint-
ment power specified in subsection (1} to ancther chiet execu-
tive under section 41 of the State Sector Act 1988, subsection
(2) applics as if the reference to the chicf cxecutive were a
reference to the chicef execntive to whom the power specificd
in subsection (1) is delegated.

Power to require information

The chief executive or an enforcement officer may, by notice,

require a person to provide any information that is rcasonably

nceessary for the purposcs of—

“(a) ascertaining whether a person is complying, or has
complied, with this Part and Part 5; or

“(b) ascertaining whether the chief executive should exer-
cise any powers under this Part or Part 5.

The information required to be provided undcr subsection (1)

must,—

“(ay il required by the chiel execulive or an enforcement
officer, be accompanied by a statutory declaration
attesting to the truthfulness of the information provided,
and

“(b) be provided—

“(i) in the form specified by the chief executive or
cnforcement officer: and

“(i1) within any rcasonable time specified in the notice
requiring the information; and

“(ii1) [ree of charge.
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“84
“(D)

“(2)

“85
“()

“(2)

Power to inquire

For the purpose of obtaining information for a purpose speci-

fied in section 83(1), or any other information required for the

purposes of the administration or enforcement of this Part or

Part 5, the chicf cxecutive may require a person to—

“(a) appear before the chief exceutive or an cnforcement
olficer at a time and place that is specified in the notice
lo give evidence; and

“(b) produce any document or class of documents in the
person’s possession or under the person’s control that is
specified in the notice.

The chief executive or enforcement officer may require the

evidence 10 be given on oath and either orally or in writing,

and [or thatl purpose the chiel executive or enforcement ol ficer
may administer an oath.

Inquiry before District Court Judge

For the purposc of obtaining information for a purposc spcci-
lied in section 83(1), or any other information required for the
purposes of the administration or enforcement of this Parl or
Part 5, the chietf executive, if he or she considers it necessary,
may apply in writing to a District Court Judge to hold an
inquiry under this section.

For the purposcs of an inquiry under this section,—

*(a) the District Courl Judge—

“(i) may, with respect 10 any matler that is relevant (o
the subject matter of the inquiry, summon and
examine on oath all persons whom the chief
executive or any other interested person requires
to be called and examined; and

“(i1) has the same jurisdiction and authority regarding
the summoning and ¢cxamination of a person as
the Judge would have in respect of a wilness in a
civil action within the Judge’s ordinary jurisdic-
tion; and

“(b) the person summoned and examined has all the rights
and is subject to all the liabilities that the person would

have and be subject to if the person were a witness in a

civil action within the Judge’s ordinary jurisdiction.
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“3)

“(4)

“(5)

(1] 86

()

“(2)

“87

“88
(1Y ( ] )

60

The chief executive and any person materially affected by the
subject matter of the inquiry may be represented by a barrister
or sclicitor, who may examine, cross-examine, and re-
examine, in accordance with ordinary practice, any person
summongcd under subsection (2).

Every examination under this section must lake place in
chambers.

The statement of every person examined—
“(a) must he—
“(i) recorded in writing and signed by the person in
the presence of the District Court Judge; and
“(ii) delivered 1o the chiel execulive; and
“(b) does not form part of the records of the Court.

No criminal proceedings for statements under section 84
or 85

No person summoned or examined under section 84 or 85 is
excused [rom answering a question on the ground that the
answer may incriminate the person or render the person liable
to any penalty or forfeiture.

The testimony of a person cxamined is not admissible as
cvidence in criminal proceedings against the person, cxcept
on a charge of perjury in relation 1o the testimony.

Expenses in relation to inquiries by chief executive or
District Court Judge

The chiet executive may pay, or a District Court Judge may
order the chicf cxecutive to pay, to any person who has
appearcd before the chicf executive or an cnforcement officer
under section 84 or the District Court Judge under section 85, out
ol money approprialed by Parliament (or the purpose, the sum
that in the chief executive’s or Judge’s opinion, as the cuse
may be, is reasonable in respect of that person’s travelling and
other expenses.

Obligation to maintain confidentiality

This section applies—

“(a) to the chief executive, any enforcement officer, and any
other person who carries out functions or exercises
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“(2)

“(3)

“(4)

powers of the chief executive or an enforcement officer

under this Part and Part 5; and

“(b) at the time during which, and any time after which,
those functions are carried out or those powers are
cxercised.

A person 1o whom this section applies—

“(a) must keep confidential all information that comes into
the person’s knowledge when carrying out any function
or exercising any power under this Part and Part §; and

“(b) may not disclose any information specified in subsection
(2)(a), cxeept—

“(i) with the consent of the person to whom the infor-
mation relates or of the person to whom the infor-
mation is conflidential; or

“(ii) to the extent that the information is publicly
available; or

“(iii) for the purposes of, or in connection with, the
exercise of powers conferred by this Part; or

“(iv) in connecction with any invcstigation or ingquiry
{whcther or not preliminary to any procecdings)
in respect ol or any proceedings for, an offence
against this Act or any other Act; or

“(v) for the purpose of complying with any obligation
under the Protocol.

A person to whom this scction applics commits an offcnce

under sectien 117 if the person contravencs this scction.

Nothing in subsection {2) may be treated as prohibiting the chief

executive from—

“{a) providing or publishing general guidance in relation to
the operation of this Part and Part 5; or

“(b) with the prior approval of the Minister, preparing and
supplying statistical information to any person in a form
that does not identily any individual; or

“(cy providing information to any person about whether any
forest land is considered by the chief executive to be
pre-1990 torest land or post-1989 forest land, or has
been declared to be exempt land by the chief executive.

6l
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“(D)

“(2)

“(3)

“4

“(5)

“(6)

“(7)

“90
“(1)

Power of entry for investigation

An enforcement officer may enter land or premises (excluding
any dwellinghouse or marae) at any reasonable time during
the ordinary hours of business to investigate whether a person
is complying with this Part and Part 5.

During an investigation, an enforcement olficer may—

“(a) require the production of, inspect, and copy any
documents:

“(b) take samples of water, air, soil, or organic matter:

“{c) carry out surveys, investigations, tests, inspections, or
measurcments (including those that involve leaving
measuring cquipment on the land or premiscs):

“(d) demand from the occupier any other information that
the enlorcement oflicer may reasonably require for the
purpose of determining whether 4 person is complying
with this Part und Part 5.

An cnforcement officer who cxercises the power of investiga-

tion under this section must give the occupicr or owner 1ca-

sonable nolice of the enforcement officer’s inlention (o enter
the land or premises, unless doing so would defleal the purpose
of the entry.

A notice given under subsection {3) must specify
“(a) when cntry is to be made; and

“(b) the purposc for which the entry is required; and
“(c) that the entry is authorised under this section,

An enforcement officer who exercises the power of investiga-
tion under this section may be accompanied by any person or
persons reasonably necessary to assist him or her with the
investigation.

A person who provides assistance under suhbsection (5) may
exercise the powers provided to enforcement officers under
subsection (2)(a) to (c).

Nothing in this scction limits the privilcge against sclf-
incrimination.

Applications for warrants

A District Court Judge who, on written application made on
oath by an enforcement officer authorised by the chief execu-
tive, 1s satisfied that there arc reasonable grounds to belicve
that there are in or on or under or over any land, premiscs,
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“(2)

“(4)

“(5)

dwellinghouse, or marae any documents or other records or
things (including samples) that may be evidence of the com-
mission of an offence under seetion 116, 119, or 120 may issue a
warrant authorising the entry and search of the land, premises,
dwellinghouse, or marac.

Every search warrant must authorise the enforcement officer

executing the warrant to—

“(a) enter and search the land, premises, dwellinghouse, or
marae within 30 working days after the date of the
warrant at any time that is reasonable in the circum-
stances during the ordinary hours of business; and

“(b) requirce the production, inspection, and copying of doc-
uments; and

“(¢) demand from the occupier any other information that
the enforcement otficer may reasonably require for the
purpose of determining whether an offence under
section 116, 119, or 120 has been committed; and

“(d) seize any documents that the enforcement officer has
rcasonable canse to suspect may be cvidence of the
commission of an offence under section 116, 119, or 120:
and

“(e) take samples ol water, air, soil, or organic malter; and

“(f) use the assistance of any person that is reasonably
necessary in the circumstances; and

“(g) use any force to enter (whether by breaking doors or

otherwise) that is reasonable in the circumstances; and

“(h) carry out survcys, investigations, tcsts, inspections, or
measurcments (including those that involve leaving
measuring equipment on the land or premises).

An enforcement officer may not enter a dwellinghouse or

marae unless that enforcement officer is accompanied by a

member of the police.

A person who provides assistance under subsection (2)(f) may

exercise the powers provided to enlorcement olficers under

subsection (2)(a), (b}, {d), (), and (h).

Nothing in this section limits the privilege against self-

incrimination.

63
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“92
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“(2)

“93

64

Proof of authority must be produced

If powers are exercised under section 89 or 90, an enforcement

officer must, on initial entry, and if asked by the occupier at

any time afterward, produce for inspection—

“(a) thc enforcement officer’s warrant of authorisation and
cvidence of his or her ideatity; and

*(b) any nolice given under section 88{3) or a search warrant
issued under section 90, as the case may be.

Notice of entry
If, when powcers arc excrciscd under section 89 or 90, the occu-
picr is not present, the enforcement officer must, in a promi-
nent place, attach a written notice thal shows—
*(a)y the date and time of the entry or search; and
“(b) the purpose of the entry or search; and
“(c) the name and phone number of the enforcement officer;
and
“(d) an address at which inquiries may be made.
I the enlorcement officer removes, or has removed, any docu-
ments from any land, premises, dwellinghouse, or marae, the
enforcement officer must hand to the occupier, or attach in a
prominent place, 4 notice that—
“(a)y lists all of the items taken; and
“(b) states—
“(i) where those items arc being held; and
“(i1) if thcy arc being held in 2 or more places, which
items are being held at which place; and
“(ii1) the procedure that the person must follow 1o have
those items returned.

Information obtained under section 89 or 90 only
admissible in proceedings for alleged breach of
obligations imposed under this Part and Part 5

No document or other information obtlained [rom a person
under section 89 or 90 is admissible against that person in any
criminal or civil proceedings, other than proceedings for an
alleged breach of un obligation imposed under this Part or Part
5
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“94

“95

“96
“(1)

“2)

Return of items seized

Section 199 of the Summary Proceedings Act 1957 applies,

with the necessary modifications, to any property seized or

taken by an enforcement officer as if—

“(a) rcfercnces in that scction to a constable were references
to an chforcement officer; and

*(b) the reference in that section 10 section 198 of that Aclt
were a reference (o section 89 or 90 of this Act.

Protection of persons acting under authority of Act

No cnforcecment officer or person called upon to assist an
cnforcement officer who docs an act, or omits to do an act,
when carrying out a [unclion or exercising a power conlerred
on that person by this Act is under any civil or criminal
liubility in respect of the act or omission, unless the person has
acted, or omitted to act, in bad faith or without reasonable
cause.

“Emissions rulings

Applications for emissions rulings

A person may apply to the chiet executive for an emissions

ruling in respect of 1 or more of the following matters:

“(a) whether somcething that the person—

“(i) is doing is an activity listed in Schedule 3 or 4; or
“(ii) proposes 1o do would be an activity listed in
Schedule 3 or 4;

“(b) whether the person is a participant in respect of an
activity listed in Schedule 3 or is eligible to register as a
participant in respect of an activity listed in Schedule 4:

“(c) the correct application of any provision contained in
regulations made under section 148 in rclation to a parti-
cular matter specified in the person’s application:

“(d) any other prescribed matters.

Every application under subseetion (1) must—

“(a) be in the prescribed form; and

“(b) statc the name and address of the applicant; and

“(c) specify the matter on which the applicant sceks aruling;
and

“(d) specily the applicant’s opinion as to whatl the ruling
should be; and
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“(e) contain, or have attached, all information that is rele-
vant to a proper consideration of the application; and

“(f) be accompanied by the prescribed fee (if any).

The chief cxceutive may request any further information from

an applicant that the chiel execulive considers necessary (o

assist in the consideration of the application.

The chief executive may not make an emissions ruling with

respect to a provision that authorises or requires the chief

cxecutive to—

“(a) imposc or remit a penalty; or

*(b) inquire into the correciness ol any return or other infor-
mation supplied by any person; or

“(c) prosecute any person; or

“(d) recover any debt owing by uny person

Making of emissions rulings

The chiel executive must make an emissions ruling regarding

the matler in respect of which a ruling is sought under section

96 within the prescribed time, being a time after the receipt

of—

“{a) a properly completed application for a ruling; and

“(b) all information that the chief executive considers rele-
vant to the consideration of the application, including
information rcquested under section 96(3).

Subject to section 102(2), a ruling comes into effect on the day
on which it 1s made.
A ruling may be madce subject to any conditions that the chicf
cxccutive thinks fit.

Despite subseetion (1), the chief executive may decline to make
an emissions ruling if, in the chief executive’s opinion, the
chief executive has insufficient information to do so.

Notice of emissions rulings

The chiel executive must, as socen as praclicable, notily the

applicant of—

“(a) an emissions ruling, together with the reasons tor the
ruling, and the conditions (if any) to which the ruling is
subject; or

“(b) a decision to decline to make an emissions ruling,
together with the reasons for the decision.
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“2)

“3)

Confirmation of basis of emissions rulings

At any time after an emissions ruling is made, the chief

executive may, by notice, require an applicant to satisfy the

chief executive, within 20 working days after receipt of the

notice, and in a manner that the chicf excoutive considers

appropriate, that—

“(a) the information on which the emissions ruling is based
remains accurate; and

“(b) the conditions (if any) to which the ruling is subject,
have been, and continue to be, complied with.

Notifying chief executive of changes relevant to or

compliance with emissions rulings

A person must, as soon as practicable, notily the chiel execu-

tive of any material change that is relevant to the application if

the person—

“{a) has made an application for an emissions ruling under
section 96; and

“(b) becomes awarc of a material change relating to the
application hefore the emissions ruling is made by the
chiel executive.

A person who has obtained an emissions ruling under section
97 must, as soon as practicable, notify the chief executive of—
“(a) any material change that is relevant to the ruling:

“(b) any failurc to comply with any of the conditions of the

ruling.

The notification that a person provides under subsection (1) or (2)
must state the date on which the person became aware of the
material change or the failure to comply.

Correction of emissions rulings

The chiel executive may amend an emissions ruling o correct
any error that the chiel executive is satisfied is contained in
the ruling.

The chief executive must, as soon as practicable after making
a corrcction, notify the applicant of the corrected ruling.
The correction (o a ruling applies to the applicant [rom the
date on which notice of the corrected ruling is given to the
applicant.
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Despite subsection {3), if the corrected ruling has the effect of—

“(a) increasing the number of units that a person is required
to surrender, or decreasing the number of New Zealand
units which a person is entitled to receive, in respect of
a year, then the ruling as given prior to correction under
this scction must be applied to that year; or

“(b) decreasing the number of units that a person is required
to surrender, or increasing the number ol New Zealand
units which a person is entitled to receive, in respect of
a yeur, then the corrected ruling must be applied to that
year.

Cessation of emissions rulings

An emissions ruling ceases (o have elTect on the earliest ol the

following dates:

“(a) the date of a material change in any of the information
or facts on which the ruling is based; or

“(b) the date of a material change to this Act or to any
regulations relevant to the ruling; or

“(cy the date on which any of the conditions to which the
ruling is subject cease 1o be met or complied with; or

“(d) the date of a lailure 1o salisly the requirements ol the
chief executive under section 99.

An emissions ruling does not come into effect if any informa-
tion on which it is bascd is not accuratc in all matcrial
respects.

Appeal from decisions of chief executive

An applicant who is dissatisfied with an emissions ruling, or 4
decision to decline to make an emissions ruling, may, within
20 working days after the date on which notice of the ruling or
decision 18 given, appeal to a District Court against the ruling
or decision.

Effect of emissions rulings

An emissions ruling is conclusive evidence of the determina-
tion of the matter in respect of which a ruling is sought under
section 96.

I the chiel executive makes an emissions ruling under section
97—
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“(1)

“2)

“3)

“106
“(1)

“(2)

“(a) the ruling applies to the matter in relation to which the
ruling was sought; and

“(b) it the applicant complies with the ruling, the chief
executive must apply this Act to that matter in accor-
dance with the ruling.

This section is subject 10 sections 101 and 102,

Chief executive may publish certain aspects of emissions
rulings

For the purposc of providing gencral guidance about the appli-
cation of this Part or Part 5, the chiel executlive may, alter
making an emissions ruling, publish information that relates
to the ruling.

The chief executive may not publish any information under
subsection {1) that idcatifics any person to whom the ruling
relates.

No person may treat, or rely on, the information published
under subsection (1) as an emissions ruling with the effect
specified by section 104.

“Emissions refurns
Chief executive may require final emissions returns
This section applies to the following persons:
“(a) a participant who the chicf exceutive belicves is about
o—
“i) leave New Zealand; or
“(ii) cease carrying oul an activily listed in Schedule 3 or
4 in relation to which the person is a participant:
“(b) a participant who has ceased to carry out any activities
in New Zealand:
“(cy the executors or administrators of a deceased
participant:
“(d) aparticipant who has hecome bankrpt, or is a company
that has been put into liquidation,
The chief executive may, at any time, require a participant to
whom this section applies to submit a final emissions return in
relation to a specified activity listed in Schedule 3 or 4.
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The final emissiens return required under subsection (2) must—

“(a) contain all of the information required in an annual
emissions return under section 65{2), but only for the
period specified by the chief executive; and

“(b) be submitted in accordance with section 65(3).

Following the submission ol a final emissions return under
this section, a participant must, within 20 working days, sur-
render the number of units in the participunt’s assessment
under section 65(2){c){i).

Power to extend date for emissions returns

The chiel executive may extend the time lor the submission of

an emissions retum by a period of ne more than 20 working

days it—

“{a) the participant has applied for an extension before the
date upon which the emissions return is due; and

“(b) thc chicf cxecutive is satisfied that the participant is
unable to submit the required emissions return by the
due date,

Amendment to emission returns by chief executive
Subiject to section 114, if the chief executive is satisfied that the
information contained in an emissions return is incorrect, the
chicf cxecutive may, at any time, amend the emissions return
and any asscssment of the participant’s liability to surrender
units or enlitlement 1o receive New Zealand unils in the emis-
sions return as the chiel executlive thinks fit.

Assessment if default made in submitting emissions

return

This scction applics if—

“(a) a participant lails to submit an emissions return when
required to do so under this Act; or

“(b) the chief executive has reason to believe that a person is
a participant who should have submitted an emissions
return, but did not.

If this scction applics, the chicf c¢xecutive may make an

assessment of the matters that should have been in the per-

son’s emissions return,
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“110 Amendment or assessment presumed to be correct

“111
“(D

“(4)

“(3)

“(6)

An amendment made to an emissions return under section 108,
or an assessment under section 109, must be taken to be correct
unless, on review or appeal, a different amendment or assess-
ment 18 made.

Effect of amendment or assessment

If the chief executive makes an amendment under section 108

or an assessment under section 109, the chief executive must, as

soon as practicable after making the amendment or assess-

ment, notify the participant of—

“(a) the particulars of the amendment or asscssment; and

“(b) any grounds or informaticn upon which the amendment
or assessment was based; and

“(c) the right of the person to seek a review of the decision
under section 131.

A notice undcr subsection {1} must, if relevant, be accompanicd

by a pcnalty notice under section 121{3)(b).

If the amendment or assessment results in a liability for the

person to surrender units or any additional units, the partici-

pant must surrender those units within 90 days after the date

of the notice under subsection (1}.

I the amendment shows that a participant has surrendered tco
many units, the chiel execulive must, within 20 working days
after the date of the notice under subseetion (1), arrange for
reimbursement to the participant, in accordance with section
112, of the number of units incorrectly surrendered.

If the amendment or assessment results in an entitlement for a
participant 1o receive New Zealand units (or the participant’s
removal aclivities, the chiel executive must notily the Minis-
ter of Finance under seetion 64{2) of the entitlement.

If the amendment shows that a participant was transferred too
many New Zealand units for the participant’s removal activi-
tics, the participant must, within 90 days after the date of the
notice under smubsection (1), cancel the required number of units
by transferring them (o a cancellation account designated by
the chief executive.
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“4)

“(3)

“113

()

Reimbursement of New Zealand units or approved

overseas units

If the chief executive is required to arrange for the reimburse-

ment of units to a participant under section 111{4) or 113{2), the

chicf cxecutive may satisfy the requircment by giving notice

to the Minister of Finance—

“(a) under subsection (2} or (4) in relation 1o the transler of
units to the participant; or

“(b) under section 64(2) in relation to New Zealand units that
were cancelled by the participant,

If the chicf excecutive wishes to arrange reimbursement of

New Zealand units or approved overscas units to a participant,

the chiel executive must notily the Minister ol Finance of—

*(ay the number of New Zealand units or approved overseas
units to be reimbursed to the participant from the units
surrendered by that participant; and

“(b) the details of the participant’s holding account.

As soon as practicable after receiving notification under sub-

section (2), the Minisier of Finance must direct the Registrar (o

transfer the New Zealand unils or approved overseas unils

from the appropriate surrender account to the participant’s

holding account.

If the chicf excecutive wishes to arrange reimbursement of

Kyoto units to a participant, the chief cxecutive must notify

the Minister of Finance ol—

“(a) the number and type of Kyoto units to be reimbursed lo
the participant; and

“(b) the details of the participant’s holding account.

As soon as practicable after receiving notification under sub-

section {4), thc Minister of Finance must direct the Registrar to

transler the applicable number and type of Kyoto units from a

surrender account, or ancther Crown holding account, to the

participant’s holding account.

Obligation to surrender or cancel units not suspended
by review or appeal

The obligation (o surrender or cancel units under section 111 is
not suspended by any review or legal proceedings.
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“115

If the applicant for a review or the appellunt in proceedings is
successtul in the review or the proceedings, the chief execu-
tive must arrange for the reimbursement to the applicant or
appellant of the number of units surrendered or cancelled in
cxcess of those that arc determined to be required to be surren-
dered or cancclled.

However, any obligation on the chief executive under sub-
section {2) is suspended pending the outcome of any appeal
filed by the chief executive under section 133.

Time bar for amendment of emissions returns

If a participant has complied with the participant’s obligation

to surrender units in relation to an emissions return submitted

under section 65, 106, 167, or 168, the chief executive may not

amend the emissions return, or assessment made by the par-

ticipant of the units to be surrendered or received, after the

cxpiration of 7 years from the end of the year or other period

in respect of which the cmissions return was made if the

amendment would—

“(a) increase the number of unils required (o be surrendered
by the participant; or

“(b) alter the number of New Zealund units which the par-
ticipant is entitled to receive for removal activities.

However, if the chicf exccutive is satisficd that an cmissions

return was [raudulent, was willully misleading, or deliberately

omitled mention of emissions or removals in respect of which

an emissions return was required to be submitted, the chief

executive may amend the emissions return at any time, under

section 108, so as to—

“(a) increase the number of units required to be surrendered
by the participant:

“(b) deercasce the number of New Zealand units to which the
participant is entitled in respect ol removal activities,

Amendments and assessments made by electronic means
Any amendment or assessment made by the chief executive
for the purpose of this Act that is made automatically by a
computer or other clectronic mcans in responsc to or as a
result of information entered or held in the computer or other
electronic medium—
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“(a) must be treated as an amendment or assessment made
by or under the properly delegated authority of the chief
executive: and

“(b) is not invalid by virtue of the fact that it is made auto-
matically by such mcans.

“Subpart 4—Offences and penalties
Strict liability offences
A person commits an offence against this Act if the person—
“(a) is a participant in any year and, withoul reasonable
excuse, lails 10 comply with section 62 {requirement (o
collect data or other information, calculate emissions
and removals, and keep records); or
“(b) without reasonable excuse,—
“(i) fails to noftify the chief executive under section 56
that the person is carrying out an activity in Sched-
ule 3.
“(ii) [ails lo submit an emissions return when required
1o do sc by section 65, 106, 167, or 168; or
“(ii1) fails to keep emissions records as required under
section 66; or
“(iv) fails to notify the chief executive of a matter that
is required to be notified under sectien 100; or
Every person who is convicted ol an offence against subsection
{1} is liable on summary conviction,—
“(a) the first time the person is convicted of that offence, to a
fine not exceeding $8,000:
“(b) the second time the person is convicted of that offence,
to a fine not exceeding S16,000:
“(c) on cvery subsequent occasion that the person is con-
victed of that offence, to a fine not exceeding $24,000.

Offence for breach of section 88

Every persen to whom seetion 88(1) applies who knowingly
acts in contravention of section 88 commits an offence and is
liable on summary conviction to—

“(a) imprisonment for a term not cxceeding 6 months; or
“(b) a finc not cxceeding $15,000; or

*(¢) both,
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“118 Offence for failure to provide information or documents
“(1) A person commits an offence against this Act if the person,
without reasonable excuse —

“2)

“119
“(])

“(a

“(b)

fails to provide information to the chief executive or an
cnforcement officer when required to do so under
section 83; or

fails Lo appear before the chiel executive or an enforce-
ment officer, or lails 10 produce any document or docu-
ments, when required to do so under section 84.

Every person who is convicted of an offence against subsection
{1} is liablc on summary conviction—

“(a)
“(b)

in the case of an individuoal, to a finc not cxceeding
$12,000: or

in the case of a body corporale, 1o a fine nol exceeding
524,000,

Other offences
A person commits an offence against this Act if the person—

“(a)
“(b)

“(c)

“(d)

()

“(t)

“(g)

“(h)

refuses 1o lake an oath when required to do so under
section 84; or

refuses to answer any question when required to do so
under section 84; or

is a participant in any year and knowingly fails to com-
ply with section 62 {requirement to collect data or other
information, calculatc cmissions and removals, and
keep records); or

knowingly fails o submil an emissions return when
required under section 65, 106, 167, or 168; or

knowingly fuils to keep records as required under
section 66; or

knowingly provides altered, false, incomplete, or mis-
leading information {including emissions returns) to the
chicf cxccutive or any other person in respect of any
mattcr in this Part and Part 5: or

willully obstructs, hinders, resists, or deceives a person
exercising a power conferred on that person under this
Part or Part 5; or

wilfully interferes with any survey, investigation, test,
or measurement carried out by an enforcement officer
or a perscn assisting an enforcement officer under
section 89 or 90; or
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“(i) refuses to provide information that an enforcement
officer has demanded from that person under section
89{2)(d) or 90{2){c).

Every person who is convicted of an offence against subsection

{1} is liable on summary conviction,—

“(a) in the case of an individual, to a line not exceeding
S§25,000; or

“(b) in the case of a body corporate, to a fine not exceeding
S50,000.

Evasion or similar offences

A person commmils an olfence against this Act il the person,

with intent to deceive and for the purpose of either obtaining

any material benefit or avoiding any material detriment,—

“(a) fails to comply with any of the requirements specified in
section 62; or

“(b) fails to submit an cmissions return when required under
section 65, 106, 167, or 168; or

*(cy [lails 1o keep records as required under section 66; or

*(d) fails to provide information (o the chiel execulive or
any other person when required to do so under this Part
or Part 5; or

“(e) provides altered, false, incomplete, or misleading infor-
mation (including emissions returns) to the chief execu-
tive or any other person in respect of a matter in this
Part and Part 5.

Every person who commits an offence against subsection (1) is
liuble on cenviction on indictment to—

“(a) imprisonment for a term not exceeding 5 vears; or
“(b) a fine not exceeding $50,000; or

“(cy both imprisonment and a fine.

Penalty for failing to surrender units

This section applies if—

“(a) a person fails to surrender units by the due date when
required under section 65(4}, 106{4}, 167(5), or 168{2}{h); or

“(b) an amendment to an emissions return under section 108
or an asscssment under section 109 results in a lability
for a person—
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“(1)  to surrender units or additional units under section
111(3); or
“(ii) cancel units in accordance with section 111{6).

“(2) Subject to section 122, if this scction applics, the person is

liable to—
“(a) surrender or cancel the units as required under the rele-
vant section; and
“(b) pay to the chief executive an excess emissions penalty
of $30 for each unit that,—
“(i) it subsection {1){a) applies, the person fails to sur-
render by the duc date; or
“(i1) if subseetion {1){h) applics, the person is required to
surrender under section 111{3) or cancel under
section 111(6).

“(3) If a person is liable to an excess emissions penalty under
subsection {2), the chief executive must give a notice to the
person that,—

“(a) if subseetion {1){a) applics,—

“(i) refers 1o the person’s (ailure o surrender units by
the due date as required under section 65(4), 106{4),
167(5), or 168(2)(h), as applicable; and

“(ii) sets out the number of units required to be surren-
dered; and

“(iii) sets out the amount of the excess emissions pen-
alty to which the person is liable under subsection
(2){h); and

“{iv) requires the person to surrender the unils speci-
fied in subparagraph {ii), and pay the penalty speci-
fied in subparagraph (iii) to the chief executive,
within 20 working days of the date of the notice;
and

“{(v) advises that, unless both the units are surrendered
and the penalty paid in full by the duc datc,
intercst on the amount of the penalty will acerue
in accordance with section 124; or

“(b) il subsection {1){h) applics,—

“(1y refers to the relevant notice under section 111{1);
and

“(ii) sets out the amount of the excess emissions pen-
alty to which the person is liable under subhsection
(2){h); and
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“(iil) requires the person to pay the penalty specified in
subparagraph (ii) within the period in which the
person must surrender units under section 111(3) or
cancel units under section 111(6); and

“fivy adwviscs that, unless both the units arc surrendered
or cancelled, as the case may be, and the penalty
paid in full, by the due date, inlerest on the
amount ¢l the penally will accrue in accordance
with section 124.

The amount of the excess emissions penalty, together with
any interest that accrucs on that penalty, constitutes a debt due
to the Crown and is recoverable by the chief exceutive in a
Court ol competent jurisdiction.

Reductions in penalty

The chief executive may reduce the excess emissions penalty

imposcd by seetion 121{2){h){i) by up to 75%, if thc person

voluntarily discloses the failure to surrender units before

receiving a penally notice under section 121.

The chief executive may reduce the excess emissions penalty

imposed by seetion 121{2){h){ii) by up to 75%, it—

“(a) the person voluntarily disclosed that an emissions
return submitted by the person contained incorrect
information or that the person failed to file a return
when required 10 do so beflore the chiel executive or an
enflorcement oflicer—

“(i) requested any information under section 83 or 84 in
relation to the return; or

“(ii) gave notice of an intention to enter land or prem-
ises under section 89(3); or

“111) cxecnted a warrant under section 90; or

“(b) the chicf cxccutive is satisficd that the person formed a
view as 1o the information on which the relurn was
based or as lo whether a return was required, that, while
incorrect, was reasonable, having regard to the informa-
tion available to that person at the time the emissions
return was required.
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“123 Additional penalty for knowing failure to comply

“(D)

“(2)

“(3)

“4)

“(5)

A participant who is convicted of an offence against section
118{1){e) to {f) is liable, in addition to any penalty imposed in
respect of that offence, to—

“(a) surrcnder a number of units equivaleat to the number of
units determined by the chicf executive in any relevant
amendment under section 108 or assessment under
section 109, or in any review or appeal proceedings
relating to that determination; and

“(b) pay an excess emissions penalty of $30 for each unit the
person is liable to surrender under paragraph (a).

If a participant is liablc under subseetion {1}, the chicf exccutive

must give a nolice 10 the participant that—

“(a)y sets oul the—

“(i) number of additional units that the participant is
required to surrender; and

“(ii) amount of the excess emissions penalty to which
the participant is liable; and

“(b) rcquires the participant to surrcnder the additional units
and pay the penalty within 90 days after the date of the
notice; and

“(c) advises thal, unless both the unils are surrendered and
the penalty paid in full by the due date, interest on the
amount of the penalty will accrue in accordance with
section 124.

To avoid doubt, any liability to surrender units or pay a

penalty under subsection (1) is additional to, and does not alTect,

the liability of a person to surrender units under any other
section of this Act or to pay 4 penalty under a penalty notice

given by the chief executive under section 121.

The amount of the ¢xcess cmissions penalty, together with

any interest that accrucs on that penalty, constitutes a debt due

1o the Crown and is recoverable by the chiel executive in a

Court ol competent jurisdiction.

For the purposes of this section, participant includes a person

who was a participant at the time of the commission of the

offence, but is no longer a participant.
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This section applies if a person—

“{a) has failed to surrender units when required to do so and
is liable to pay an excess emissions penalty in relation
to thosc units under section 121{2)(b){i); or

“(b) is required to surrender or cancel units under section 111
and is liable (o pay an excess emissions penally in
relation (0 those units under section 121{2)(h)(ii); or

“(c) is required to surrender units and pay an excess emis-
sions penalty under section 123; and

“(d) does not comply, or comply in full, with the require-
ment to surrender or cancel units and to pay the penalty
by the rclevant date.

If this section applies, the person is liable 1o pay interest on the

full amount of the excess emissions penalty—

“(a) atthe rate prescribed by the Governor-General by Order
in Council; and

“(b) for the period from the date by which the penalty was
due to he paid until the associated liability to surrcnder
or canccl units (or to pay any associated dcht under
section 144) has been met, and until the penalty and any
interest due have been paid in [ull.

To avoid doubt, interest accrues under subsection {2) even if the

amount of the excess emissions penalty in a penalty notice has

been paid in full if the associated requircment to surrender or

cancel units (or to pay any associated debt nnder section 144)

has nol been met in (ull.

Despite anything in this section, the chief executive may remit

any amount of interest that has accrued under this section, if

the chief executive is satisfied that—

“(a) the failure of the person to comply with the requircment
to surrcnder or cancel units and pay the penalty in full
arises as aresult ol an event or circumstance beyond the
control of that persen; and

“(b) as a consequence of that event or circumstance, the
person has a reasonable justification or excuse for the
non-compliance; and

“(c) the person corrected the failure to comply as soon as
practicablc.
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Without limiting the chief executive’s discretion under sub-

section (4), an event or circumstance may include—

“(a) an accident or a disaster; or

“(b) illness or emoticnal or mental distress.

Despile anything in this section, the chiel execulive may reniit

part of an amount of interest that has accrued under this

section if the chief executive is satisfied that it would be
manifestly unfair or unjust to impose the full amount.

For the purposcs of this scction, an event or circumstance

does not include—

*(a} an act or omission ol an agenl of a person, unless the
chiel executive is satislied thatl the acl or omission was
caused by an event or circumstance beyond the control
of the agent—

“(i) that could not have been anticipated; and

“(ii) the effect of which could not have been avoided
by compliance with accepted standards of busi-
ness organisation and professional conduct; or

“(b) a person’s [inancial position.

Obligation to pay penalty not suspended by appeal
The cobligation to pay and the right to receive and recover any
cxcess cmissions penalty or interest imposcd under section 121,
123, or 124 and the obligation to surrcnder any additional units
under section 123 are nol suspended by any review or appeal.
If the applicant or appellant is successful in the review or
appeal, the amount of any excess emissions penalty or interest
paid by the applicant must be refunded to the applicant or
appellant by the chicef exceutive, and any units not required to
bc surrendered must be reimbursed.
However, any obligation on the chief executive under sub-
section {2) is suspended pending the outcome of any appeal
filed under section 133.
The chict cxceutive must pay interest on any refunded cxcess
emissions penalty and interest calculated in accordance with
the Tollowing lormula:
(X XY)+365) X Z
where—
X 18 the number of days in the period that—
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(a) commences on the day on which the relevant
penalty is lodged to the credit of the chief
executive; and

(b)  cnds on the day on which the relevant penalty
is refunded by the chicf exccutive; and

Y is the amount of penalty and interest that, having been
paid, is caused 1o be refunded in accordance with the
outcome of a successful appeal; and

Z is the rate of interest specified by the Governor-
General by Order in Council made under section
124(2)(a).

Liability of body corporate

If, in the course of proceedings against a body corporate for an
offence under this Part, it is necessary to establish the state of
mind of the body corporate, it is sufficient to show that a
dircctor, cmployee, or agent of the body corporate, acting
within the scope of the person’s actual or apparent authority,
had that stale of mind.

Liability of directors and managers of companies

It a body corporate is convicted of an offence under this Part,

every director and every person concerned in the management

of the body corporate is also guilty of that offcnce if it is
proved that—

“(a)y the act or omission that constituted the offence ook
place with the authority, permission, or consent of the
director or person; or

“(b) the director or person knew that the offence was to be,
or was being, committed and failed to take all reasona-
ble steps to prevent or stop it.

Liability of companies and persons for actions of
director, agent, or employee

Any act or omission on behalf of a body corperate or other
person or group of persons (including a consclidated group)
(the principal) by a director, agent, or employee of the princi-
pal is to be treated for the purposcs of this Act as heing also
the act or omission of the principal.
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Offences generally punishable on summary conviction
Except as provided in section 120, every offence against this
Part or Part 5 or any regulations made under this Part is punish-
able on summary conviction.

Despite section 14 of the Summary Proceedings Act 1957,
proceedings in respect of an olfence against this Part or Part 5
may be commenced at any time within 2 years after the matter
giving rise to the offence was discovered or ought reasonably
to have been discovered.

Evidence in proceedings
In any proceedings [or an offence against this Part or Part 5, a
certificate or document (including an electronic copy) of any
of the fellowing kinds is admissible in evidence and, in the
absence of proof to the contrary, is sufficient evidence of the
matter stated in the certificate or the document, as the case
may requirc—

“(a) a certificate purporting to be signed by the chicf execu-
live, or by a delegate of the chiel executive, (o the elfect
that, at any specified date or period,—

“(i) anamed person is or was, or Is N0t Or was noet, an
enforcement officer or a person or organisation
recognised under section 81; or

“(ii) a person was, oI was not, registered as a partici-
pant in relation to an activity listed in Sehedule 4:

“(b) a certificatc purporting to be signed by any person
authorised o delegate (o any perseon, or Lo persons of
any kind or description, the exercise of any power or the
performance of any function under this Part or Part 5,
stating that the person has delegated—

“(i) the exercise of the power or the performance of
the function specified in the certificate to the per-
son specified in the certificate; or

“(i1) the exercise of the power or the performance of
the lfunction specilied in the certificale (o persons
of a kind or description specified in the certili-
cate, and that 4 named person specified in the
certificate is a person of that kind or description.
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The production of a certificate or document purporting to be 4

certificate to which smbsection {1) applies is prima facie evi-

dence that it is such a certificate or document, without proof

of—

“(a) thesignaturc of the person purporting to have signed the
document; or

*(b) the document’s nature,

“Subpart 3—Review and appeal provisions

Request for review of decisions

A person allected by a decision ol the chiel executive who is
dissatisfied with the decision may, by notice to the chief
executive within the period of 30 days after receiving notice
of the decision, or within any further period that the chief
executive allows, request the chief executive to review the
decision.

The request must set out the grounds on which it is believed
that the original decision should be reviewed.

For the purposes of a review, the chief executive may require
the person making the request for review to supply informa-
tion additional to that contained in the request.

Following a review, the chief executive may confirm, revoke,
or vary the decision in the manner that the chief executive
thinks fit.

The decision requested to be reviewed remaing valid unless
and until altered by the chiel executive.

The chief executive must, as soon as practicable, give notice
to the person who requested the review of the decision on the
review, and of the reasons for it.

A decision by lhe chiel executive under this section is (inal,
unless determined otherwise by a Court under an appeal under
section 132 or 133.

This section does not apply to any decision that the chief
cxccutive makes under section 80.

Right of appeal to District Court
A person has a right of appeal to a District Court if affected by
a decision of the chief executive under section 131.
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The Court may confirm, reverse, or modify the decision
appealed against.

Every decision appealed against under this section continucs
in force pending the determination of the appeal, and no
person is excused rom complying with any of the provisions
ol this Act on the ground that any appeal is pending.

Appeals to High Court on questions of law only

If a party to any proccedings before the District Court under
section 132 is dissatisficd with any dctermination of the Court
as being erroneous in point of law, the party may appeal 1o the
High Court by way of case stated lor the opinion of the Court
on a question of law only.

“Subpart 6—Misccllancous provisions

Giving of notices by chief executive

This section applies if this Act requires the chiet executive to
give 4 notice to a person.

If this scction applics, the chicef cxcentive—

“(a) must give the notice in writing to—

“{(i) the person; or

“(ii) arepresentative authorised to act on behall of the
person; and

“(b) may give notice by—

“(i) personal delivery to a person that is not a body
corporate:

“(i1) personal delivery to a person that is a body corpo-
ratc, if the personal delivery is made to the per-
son’s office during working hours:

“{ii1) an electronic means of communication 1o the per-
son, if the chief executive complies with the Elec-
tronic Transuactions Act 2002:

“(iv) post to—

“(A) the street address of the person’s usual or
last known placc of residence; or

“(B) the strect address of any of the person’s
usual or last known places ol business; or

“(C) any other address, il the person has notilied
the chief executive that they accept notices
at the address.
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A notice given by post under subseetion (2){b}{iv} is to be treated
as having been given at the time the notice would have been
delivered in the ordinary course of the post.

Giving of notices to chief executive
This section applies il this Acl requires a person (o give a
notice to the chief executive.
If this section applies, the person must—
“(a) give the notice in writing; and
“(b) may—
“{(i) give the nolice 1o any office of the chiel execu-
tive's department:
“(ii) give the notice by—
“(A) personal delivery, if the personal delivery
is made during working hours:
“(B) an electrenic means of communication, if
the person complics with the Electronic
Transactions Act 2002:
“(C) post lo the street address or the post office
box number.

A notice given by post under subsection (2){h){ii){C) is treated as
having been given at the time the notice would have been
delivered in the ordinary course of the post.

Sharing information

The purpose of this section is to facilitate the exchange of

information between any chief executive with functions or

powers under this Act, the Registrar, and the inventory

agency.

A person referred (o in subsection (1) (person A) must provide

information to another person referred 1o in that subsection

(person B) if the information—

“(a) is requested by person B; and

“(b) is required by person B to assist perscn B to carry out
his or her functions under this Act.

Formation of consolidated group
A group {or any part of a group) may, in relation to any
activity listed in Schedule 3 or 4 carried out by the entities in the
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group (or any part of the group), elect to form und be treated as
a consolidated group for the purposes of this Part and Part 5.
An clection under smbsection {1) must be made by giving notice
to the chief executive in a form that the chicf exceutive
approves.

A notice given under subsection (2) must—

“(a) include—

“(i) the names and contact details of each of the enti-
tics that arc to bc members of the consolidated
group; and

“(ii) the activities in relation o which the members
elect Lo be treated as a consolidated group; and

“(b) nominate 1 of the entities listed in the notice as the
agent of the consolidated group in relation to the activi-
ties specified in the notice and this Part and Part 5; and

“(c) contain an agreement by each entity listed in the notice
as a member of the consolidated group—

“(i) to be jointly and scverally liable with the other
members ol the consolidated group lor any obli-
gations under this Part or Part § in respect of
emissions and removals resulting from the activi-
ties specified in the notice; and

“(ii) to the allocation to the nominated entity of any
units to which any member of the consolidated
gronp may become entitled in rclation to the
activitics listed in the notice.

If at any time any 2 or more entities in a group have tormed

consolidated group, and at least 1 entity remains a member of
the consclidated group, any other entity that is a member of
the group may elect to join and be treated as a member of the

consolidated group by giving notice to the chicf cxecutive in a

form that the chicf exceutive approves.

A notice given under subsection (4) must—
“(a) include—

“(i) the name and contact details of the entity that
elects to join the consolidated group and suffi-
cicnt information for the chicf exceutive to iden-
tify the consolidated group that is to be joined;
and
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“(ii) the activity or activities in relation to which the
entity elects to be treated as a member of that
consolidated group; and

“(b) contain the agreement of the entity

“(i) to be jointly and scverally liable with other mem-
bers of the consolidated group for any obligations
under this Part or Part 5 in respect ol emissions
and removals resulting from the actlivities of the
members of the group; and

“(ii) to the allocation to the nominated entity of the
group of any units to which the consolidated
group may become entitled in relation to the
activity or activitics of that cntity specified in
paragraph (a)(ii).

The chief executive must acknowledge the formation of a
consolidated group, or the joining of a member to a consoli-
dated group, by notice to all members of the group given
within 1 month after the chief executive’s receipt of a notice
undcr subsection {2) or (4).

Il any 2 or more entilies have elected under subsection (1) (o
form a consolidated group, those entities must be treated for
the purposes of this Part as being members of 4 consolidated
group,—

“{a) if notice of the formation of the group is received by the
chicf cxccutive by 30 September in any year, from the
beginning of the following year:

“(b) il notice of the formation of the group is received by the
chiel execulive alter 30 September in any year, lrom the
beginning of the year following the next year.

It an entity has elected under subsection {4) to join a consoli-

dated group, that cntity is trcated for the purposces of this Part

as being a member of that consolidated group,—

*(a)y il notice of the election 1o join the group is received by
the chiel executive by 30 September in any year, [rom
the beginning of the tollowing year:

“(b) if notice of the election to join the group is received by
the chief executive after 30 September in any year, from
the beginning of the year following the next year.

To avoid doubt, an entity may be a member ol more than 1

consolidated group in relation to dilferent activities,
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Nominated entities

The nominated entity for a consolidated group at any time is
treated for the purposes of this Part or Part § as the agent at that
time of the consolidated group and of each entity that is at that
time a member of the consolidated group, cxcept where this
Act otherwisc cxpressly provides or the context otherwise
requires.

No entity is at any time 4 nominated entity for a consolidated
group unless, at the time, the entity is a member of the consoli-
dated group.

If an entity that is at any time a nominated entity lor a consoli-
dated group gives notice to the chiel execulive, in a form that
the chief executive approves, the entity is to cease to be the
agent for the consolidated group and that another member
entity is to become the agent for the consolidated group, the
notitying entity ceases to be the agent for the consolidated
group, and the other entity becomes the agent for the consoli-
dated group, from the datc of receipt by the chief cxeentive of
the notice or [rom a later date that may be specilied in the
notice.

Ceasing to be member of consolidated group

An cntity that is a member of a consolidated group ccascs to

be a member of the consolidated group if—

“(a) the enlity so elects, by notice 1o the chiel executive in a
form that the chiel execulive approves; or

“(b) the entity ceases to be 2 member of the group in respect
of which it is eligible to be a« member of the consoli-
dated group; or

“(c) the entity is a member of a consolidated group that has
ccased to have a nominated entity.

An enlity is trealed as having ceased 1o be a member of a

consolidated group,—

“(a) if subsection {1){a) applies, with effect from the date of
receipt by the chief executive of the notice of election to
cease to be a member of the consolidated group; and

“(b) if subsection (1){b) applics, with cffcct from the datc on
which the entity cecased to be a member of the group in
respect of which it is eligible to be a member of the
consolidated group; and
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“(c) if subseetion (1)(c) applies, with effect from the date on
which the consolidated group ceased to have a nomi-
nated entity.

Suhsection (1){c} docs not apply if—

“(a) the nominated enlily ceases 10 be the nominated entity
by reason of being liquidated; and

“(b) within 20 working days after that liquidation, or within
such further period as the chief executive may allow,
the other entities in the consolidated group have
selected another nominated entity and notified the chief
cxccutive accordingly (in which casc the selected entity
is treated as the nominated cntity with cffect from the
time of the liquidation).

An entity that ceases to be 2 member of a group in respect of

which it is eligible tc be a member of the consolidated group,

or is a member of a consolidated group that ceases to have a

nominated company, must as soon as practicable give notice

to the chicf exceutive of this change of circumstances.

The chief executive must acknowledge the cessation of mem-
bership of « member of a consolidated group, by notice to that
member and the other members of the consolidated group
given within | month of the chief executive’s receipt of a
notice under subsection {1){a) or noticc that subsection {1){h) or (c)
applies.

Effect of ceasing to he member of consolidated group

If an entity ceases to be a member of a consolidated group, the

entity—

“(a) continucs to be jointly and scverally liable with other
members of the consolidated group for any obligations
under this Part or Part § in respect of emissions and
removals from the actlivities of the members of the
consolidated group during the period in which the entity
was ¢ member of the consolidated group; but

“(b) is not liable for any obligations under this Part or Part 5
in respect of emissions and removals from the activities
of other members of the group for any period during
which the entity is not a member of the consolidated

group.
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Effect of being member of consolidated group

The nominated entity of a consolidated group must—

“{a) have a holding account in the name of the consolidated
group for the purposes of meeting the members’ obliga-
tiens under this Part and Part 5; and

“(b) reccord in that holding account thc names of all the
members of the consolidated group; and

*(cy make a single annual emissions return (or the consoli-
dated group in respect of a year, which must—

“(i) meet the requirements of section 65(2)(a) to (e} in
respect of the activities listed in the notice under
section 137(3){a)(ii} or (5){a)(ii) carried out by each
member of the conselidated group:

“(i1) be signed by the nominated entity in accordance
with section 65(2)(e) on behall of the consolidated
group.

Each member of a consolidated group is jointly and severally
liable to surrender the amount of units assessed in relation to
the consolidated group in any vear, and that joint and scveral
liahility is in substitution for any liability of those members
under this Part or Part 5 individually in respect ol units (o be
surrendered for that year (lo the exient that the surrender
obligation relates to a period when the entity is a member of
the consolidated group).

The liability of cvery member of the consolidated group to
surrcnder units in respect of any year is met by the transfer of
the units assessed in relation to the consolidated group from
the consolidated group’s helding account to a surrender
account designated by the chief executive.

Joint activities

This scction applics where and to the extent that any 2 or more

persons jointly carry oul an activity listed in Schedule 3, includ-

ing (but not limited 1o) in parinership, under an unincorpo-

rated joint venture, as trustees of a trust, or through joint

ownership of land.

If this section applics, the persons who carry out the activity—

“(a) arc together the participant for the purposes of this Act
and are jointly and severally liable for the obligations of
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a participant in relation to the activity and are jointly
entitled to any benefits resulting from the activity; and
“(b) must nominate 1 of the persons as the agent of those

persons for the purposes of—

“(i) complying with the requircment specified in
section 61 to have a holding account; and

“(ii) submilling returns in respect of the activily as
required under this Part and Part 5, which returns
must be signed by the agent on behulf of the
persons jointly carrying out the activity.

Compensation for participants where public works
result in liability to surrender units

This section applies il a participant is required lo carry oul an
activity listed in Schedule 3 as a result of the exercise of a
power that relates to a public work.

If this scction applics, the person who cxercised the power
must, to thce cxtent that the participant is not compensated
under any other Act, compensate the participant for any liabil-
ily Lo surrender units that the participant incurs as a result of
the exercise of the power.

All claims for compensation under subsection {2) must, unless
scttled by agrecement, be determined in the manner provided
by the Public Works Act 1981, and the provisions of that Act
relating Lo compensation apply accordingly.

The purposes of this section, public work has the same mean-
ing as in section 2 of the Public Works Act 1981.

Chief executive may surrender units for person who is

in default or insolvent

This seclion applies is a person—

“(a) isrequired to surrender units and does not do so, or does
not surrender the total number of units required to be
surrendered within 1 year of the date of a penalty notice
given under section 121 or 123 in relation to the units; or

“(b) if a person cnters into an insolvency process.

I this section applies the chiel executive must purchase and

surrender on the participant’s behalf any units that—

“(a) the person has failed to surrender after 1 year; or
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“(b) the insolvent participant would be required to surrender
under any other provision of this Act.

The cost of purchasing units, and any administrative costs
incurred in their surrender on the participant’s behalf under
subsection (2}, constitutes an unsecured debt 1o the Crown and
is recoverable by the chiel executive in a Court ol competent
jurisdiction.

Meaning of insolvency process in section 144

For the purposcs of section 144, insolvency process mcans
receivership under the Receiverships Act 1993, liquidation
under the Companies Act 1993, or bankruptcy under the
Insolvency Act 2006.

Future development of emissions trading scheme

This scction applics if—

“(a) no subscquent commitment period is specificd or deter-
mined under the Protocol; and

“(b) there is no successor international agreement (o the
Protocol.

If this section applies, the Governor-General may, by Order in
Council on the recommendation of the Minister, declare that
cither—

“(a) an international market for approved overseas umnits
conlinues, in which case the provisions ol subsection (3)
apply; or

“(b) mno such market exists, in which case the provisions of
subseetion (1) apply.

While an order made under subsection {2){a) is in force, the

Minister may, in any year, and despite anything in section

67(2)h). direct the Registrar o issue into a Crown holding

account the number of New Zeuland units calculated in accor-

dance with the following formula:
A=(B+C+D+E+F)
5

where—
A 1s the number of New Zeuland units that the Minister
may direct the Registrar to issue; and
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B is the number of whole tonnes of emissions that
resulted in the year immediately preceding the year in
which the direction is given; and

C is thc number of whole tonnes of cmissions that
resulted in the year immediately preceding the year
represenied by B; and

D is the number ol whole tonnes ol emissions that
resulted in the year immediately preceding the year
represented by C; and

E is the number of whole tonnes of emissions that
resulted in the year immediately preceding the year
represented by D; and

F is the number ol whole tonnes ol emissions that
resulted in the year immediately preceding the year
represented by E.

“(4) While an order made under subseetion 2(b) is in force, the

“(5)

“(6)

“147
“(D

94

Minister may,—

“(a)y despile anything in section 67(2){h). direct the Registrar (o
issue any number of New Zealand units inle a Crown
holding account at any time; and

“(b) offer for auction by public tender the New Zealand units
transferred in accordance with the direction at the speci-
fied price.

The Minister must determine the specified price and publish it

by notice in the Gazerte.

In this section, specified price means the monthly average of
the spot price for the 2 years prior to the end of the first
commitment period.

Reviews of operation of emissions trading scheme
The Minister responsible for the administration of this Act
must initiate a review of the operation and effectiveness of the
emissions trading scheme established by this Act, to be com-
pleted within 9 months betore the end of each of the following
periods:
“(a) the first commitment period:
*(b) each subsequent commitment period:
“(cy il there is no subsequent commitment period,—

“(i) the 5-year period commencing on 1 January 2013:
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“(ii)

each subsequent 5-year period after the period
specified in subparagraph (i).

“(2) Without limiting the scope of the review, a review under
subsection (1) must—

include consultation with the Minister of Finance and

any other persons that the Minister responsible lor the

administration of this Act considers appropriate; and

consider—

66(21}

“(b)

(i)

“(ii)

*(iii)

*(iv)

")

“(“Ii)

whether amendment to this Act in relation to the
emissions trading scheme is necessary or desira-
ble: and

whether it is nccessary or desirable to omit any
activities from Schedule 3 or 4, and il so, whal
consequential changes to subpart 2 of this Part in
respect of allocation plans are necessary or desir-
able; and

whether it is necessary or desirable to add any
additional removal activities to Part 2 of Schedule 4;
and

the appropriatencss of any mcthodologics that arc
prescribed lor calculating emissions and remov-
als; and

the emissions pricing policies of New Zealand’s
mujor trading partmers and what (if any) implica-
tions these have for the provisions in subpart 2 of
this Part in respect of allocation plans; and

the appropriatencss of the penaltics in subpart 4 of
this Part; and

“{vii) the implications (il any) of those obligations with

respect Lo the provisions in subpart 2 of this Part in
respect of allocation plans, if New Zealand has
undertaken, or is expected to undertake, any
international obligations with respect to its emis-
sions and removals that are different from or
additional to any intcrnational obligations that
New Zealand had undertaken when this scetion
came into [orce, or since the last review carried
out under this section; and

“(viil) any other matter that the Minister responsible

for the administration of this Act considers
relevant.
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“148
“(D
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Following the completion of each review, the Minister

responsible for the administration of this Act must—

“(a) prepare and publish a report on the review; and

“(b) present a copy of the report to the House of
Representatives.

Regulations

The Governor-General may, by Order in Council, make regu-

lations for 1 or more of the following purposes:

“(a) prescribing the data or other information that must be
collected under section 62{a) in rcspect of an activity,
and, if rclevant, the mechanism or method by which the
data or information must be collected; and

“(b) prescribing the methodology lor calculating emissions
and removals from an activity for the purposes of section
62{h), which may include (but is not limited to)—

“(i) default methodologies; and

“(ii) specific amendments to a default methodology
rclating to a participant or class of participants;
and

*(cy prescribing the dala or other information, or the calcula-
lions ol emissions or removals, thal must be verilied by
a person or organisation recognised by the chiet execu-
tive under section 81; and

“(d) prescribing, for the purposes of section 81,—

“(i) the process by which a person or organisation
may bec recogniscd as being able to verify infor-
mation or calculations for the purposcs of section
62{a) or (c); and

“(ii) the experlise, technical compelence, or qualifica-
tions required for recognition as 4 person or
organisation able to verify information relating to
| or more types of data or information, the calcu-
lations of certain types of emissions or removals,
or 1 or more activitics; and

“(ii1) any additional—

“(A) requirements [or recognition ol an organi-
sation: and

“(B) restrictions on the employees of the organi-
sation who may carry out the duties of the
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()

“(ea)

“(ch)

“()
“(g)

“(h)

“(9)

organisation in respect of the recognition;
and

“(iv) the period for which a person or organisation may
be recognised, and the process for the renewal of
recognition; and

“(v) conditions of rccognition, which may include
{but are not limited t0) ongoing competency and
professional standard requirements, membership
of a professional body, and the provision of
reports to the chief executive; and

“(vi) the procedure for, and circumstances in which,
recognition may be suspended or revoked; and

“(vii) fees for recognition of a person or organisation,
which may vary depending on the class of per-
sons or organisations, or the type ol verilication
in respect ol which recognition is sought; and

specitying the fuel that is obligation fuel and the jet fuel

that is obligation jet fuel for the purposes of this Act;

and

prescribing matters in respect of which applications for

cmission rulings may be made; and

prescribing a threshold in respect of specified cmissions

for the purposes of section 70{1){b); and

prescribing forest species that are tree weeds for the

purposes of seetion 160; and

requiring notification by the chief executive of the sta-

tus of forest land vunder section 170; and

prescribing the endorsements that must be made by the

Registrar-General of Land on the appropriate register

under the Land Transfer Act 1952 or the Registrar of

the Maori Land Courl on a memeorial schedule 1o reflect

the slatus of land as pre-1990 forest land, post-1989

forest land, or exempt land under this Act, and provid-

ing for the circumstances in which the endorsement

must be removed; and

prescribing the form and manner in which any applica-

tiens, returns, information, or other documents must be

submitted or notificd under this Part and Part 5, and the

particulars (o be provided in the application, return, or

other document; and
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“2)

“(3)

“(4)

“(5)

“©)
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“(j) prescribing the information that must be provided in or
with applications under this Part and Part 5; and

“(k) specifying a date by which an emissions return for the
activity in Part 1 of Schedule 4 must be submitted for the
purposcs of seetion 167{2){c)(ii); and

“(Iy providing for any othcr matters contcmplated by this
Part and Part § or Schedules 3 and 4, necessary [or their
administration, or necessary lor giving them full effect.

A regulation made under subsection {1) may apply

“(a) generally or with respect to different classes of activity,
persons, parts of New Zealand, or other things; or

“(b) inrespecet of the same classes of activity, persons, parts
of New Zealand, or other things, in dilferent c¢ircum-
slances; or

“(c) generally or at any specified time of each year.

The power to prescribe forms under subseetion (1) includes the

powcer to prescribe clectronic formats to be used for the clee-

tronic transmission of data to or between computers.

A regulation made under subsection {1)(a) to (¢} may have retro-

spective effect to the extent that the regulation may be

expressed to apply from the commencement of the year in

which it is made, or in respect of a period after any particular

date within the year in which it is madc.

The Governor-General may, by Order in Council, make regu-

lations prescribing the fees or charges payable to enable the

recovery of the direct and indirect costs of the chief executive

in—

“{a) publicising and informing people about this Part or Part
h:

“(b) administering this Part or Part 5:

*(c) enlorcing and monitoring compliance with this Part or
Part 5:

“(d) doing anything else authorised or required under this
Part or Part 5.

Examplcs of the costs that may be recovered include (but arc

not limited to}—

“(a) the cost of processing applications:

“(b) the costs of providing, operating, and maintaining sys-
tems, databases, or other processes in connection with
the administration of this Part and Part 5:
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“(7)

“149

“(D)

“2)

“3)

“150

“(c) the costs of services provided by third parties.

Regulations made under subsection {5) may—

“(a) specify the persons or classcs of persons by whom any
fecs and charges prescribed or fixed are payable; and

“(b) prescribe the matters for which direct and indirect costs
may be recovered; and

“(c) prescribe a scale of fees and charges, or a rate based on
the time involved in carrying out the function, power, or
duty; and

“(d) prescribe a scale of fees and charges, or a fee and charge
for a prescribed function, power, or duty; and

“(c) prescribe a formula for fixing fecs and charges; and

*() prescribe an annual lee or charge, or classes ol lees or
charges, payable by participants or classes ol partici-
pants; and

“(g) prescribe the time of payment of fees und charges, the
means of collection of fees and charges, and the person
who is responsible for paying a fee or charge.

Incorporation by reference in regulations made under

section 148

The following written material may be incorporated by refer-

ence in regulations made under section 148:

“(a) decisions, computer programmes, rules, guidelines,
principles, measures, methodologics, modalitics, proce-
durcs, mechanisms, or other matters: and

“(b) any standards, requirements, or recommended practices
of a slandard-setling organisation or a prolessional
body.

Material may be incorporated by reference in regulations—

“(a) in wholc or in part; and

“(b) with modifications, additions, or variations spccified in
the regulations.

Material incorporated by reference in regulations has legal

effect as part of the regulations.

Effect of amendments to, or replacement of, material
incorporated by reference in regulations

An amendment 1o, or replacement of, material incorporated
by reference in regulations (regulations A) has legal effect as
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“(2)

“152

“153

“(D)

“(2)
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part of regulations A only if regulations made under section
148, after the making of regulations A, state that the particular
amendment or replacement has that effect.

Proof of material incorporated by reference

A copy ol any material incorporated by reference in regula-

tions, including any amendment to, or replacement of, the

material (material) must be—

“(a) certified as a correct copy of the material by the chief
executive: and

“(b) rctained by the chicf exccutive.

The production in proceedings of a certilied copy ol the

material incorporated by reference is, in the absence of evi-

dence to the contrary, sufficient evidence that the material

produced is the material incorporated by reference in

regulations.

Effect of expiry of material incorporated by reference
Material incorporated by reference in regulations that expires,
or that is revoked or that ceases to have effect, ceases to have
legul effect as part of the regulations only if regulations made
under section 148 state that the material ceases to have legal
effect.

Requirement to consult

This section applies to regulations made under seetion 148

that—

“(a) incorporate material by reference:

“(b) state that an amendment to, or replacement of, material
incorporated by refercnee in regulations has legal effect
as part of the rcgulations.

Before regulations to which this section applies are made, the

chief executive must—

“{a) make copies of the material proposed to be incorporated
by reference or the proposed amendment to, or replace-
ment of, matcrial incorporated by reference (proposed
material) available for inspection duoring working
hours for a reasonable period, [ree of charge, al the
office ol the chiel executive; and
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“(3)

“(4)

“(3)

“154
“(1)

“(b) make copies of the proposed material available for
purchase at a reascnable price; and
“(c) give notice in the (Fazerte stating—
“(i) that the proposed material is available for inspec-
tion during working hours, frec of charge; and
“(il) the place where the proposcd material can be
inspected, and the period during which it can be
inspected; and
“(iil) that copies of the proposed material can be pur-
chased; and
“(iv) the place where the proposed material can be
purchased; and
“(d) allow a rcasonable opportunity for persons to comment
on the proposal to incorporate the proposcd material by
relerence; and
“(e) consider any comments these persons make.

The reference in subsection (2) to the proposed material
includes, if the material is not in an eofficial New Zealand
language, an accorate translation of the material in an official
New Zcaland language.

Before regulations to which this section applies are made, the

chief executive—

“{a) may make copies of the proposed material available in
any other way that the chief executive considers appro-
priate in the circumstances (for example, on an Internct
site); and

“(b) must, il paragraph {a) applies, give nolice in the Gazerte
slaling that the proposed malerial is available in other
ways and details of where or how it can be accessed or
obtained.

A failure to comply with this section docs not invalidate

regulations that incorporate material by reference.

Public access to material incorporated by reference

The chief executive—

“{a) must make the material specified in subsection (2)
(material) available for inspection during working
hours, frec of charge, at the office of the chicf exccu-
live; and
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“@)

“155
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“(b) must make copies of the material available for purchase
at a reasonable price at the office of the chief executive;
and

“{c) may make copies of the material available in any other
way that the chicf cxccutive considers appropriate in
the circumstances (for example, on an Internct site); and

“(d) must give notice in the Gazerre slaling—

“(i} that the material is incorporated in the regulations
and the date on which the regulations were made;
and

“(ii) that the material is available for inspection during
working hours, free of charge; and

“(ii1) the place where it can be inspected; and

“(iv) that copics of the material can be purchased; and

“(v) the place where the malerial can be purchased;
and

“(vi) that, if copies of the material are made available
under paragraph {e), the material is available in
other ways and the details of where or how the
material can be accessed or obtained.

The malerial is—

“(a) material incorporated by reference in regulations made
under section 148;

“(b) any amendment to, or replacement of, that material that
is incorporated in the regulations or the material speci-
fied in paragraph (a) with the amendments or replacement
matecrial incorporated:

“(cy if the material specificd in paragraph (a) or (b} is not in an
official New Zealand language, an accurale translation
of the material in an ofllicial New Zealand language.

A failure to comply with this section does not invalidate
regulations that incorporate material by reference.

Acts and Regulations Publication Act 1989 not
applicable to material incorporated by reference

The Acts and Regulations Publication Act 1989 does not
apply to material incorporated by reference in regulations or
to an amendment to, or replacement of, that material.
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“156

“157

“158
“( ])

“(2)

“159

“(1)

“2)

Application of Regulations (Disallowance) Act 1989 to
material incorporated by reference

Nothing in section 4 of the Regulations (Disallowance) Act
1989 requires material that is incorporated by reference in
regulations to be presented to the House of Represcntatives.

Application of Standards Act 1988 not affected
Sections 149 to 156 do not affect the application of sections 22
to 25 of the Standards Act 1988.

“Part 5
“Sector specific provisions

“Subpart 1—Forestry sector
“Pre-1990 forest land

Participant in respect of pre-1990 forest land

If the activity listed in Part 1 of Schedule 3 is carricd out, the

landowner of the pre-1990 lorest land is 1o be trealed as the

participant unless the chiel executive is satislied thal—

“(a) the right to decide to deforest the pre-1990 forest land
was vested in a third party whether before or after
1 January 2008; and

“(b) the landowner had no control over the decision.

Il the chiel executive is satislied that the ¢riteria in subsection
(1) are met, the third party is (o be trealed as the participant.

Application for exemption for land holdings of less than
50 hectares of pre-1990 forest land

A landowner who, with any associated persons, owned in total
less than 50 hectares of pre-1990 forest land on 1 September
2007 may apply 1o the chiel executive for the land to be
declared exempt land.

An application under subseetion (1) must—

“(a) be submitted to the chief executive before 30 June 2009;
and

“(b) be in the prescribed form and accompanicd by the pre-
scribed fee (if any); and
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“(c) contain details of the land to which the application
relates, including, if applicable, references to the rele-
vant certificates of title; and

“(d) be accompanied by evidence showing that the land is
pre-1990 forest land; and

“(c) contain a statcment by the applicant that the applicant
owned in total less than 50 hectares of pre-1990 lorest
land on 1 Septemher 2007; and

“(f) be signed by the applicant; and

“(g) be accompanied by a statutory declaration verifying
that the information contained in the application is true
and correct.

I the chiel execulive is satislied that the land described in an

application under subsection (1) is pre-1990 forest land, and that

the applicant owned less than 50 hectares of that land at

1 September 2007, the chief executive must—

“(a) declare the land to be exempt land; and

“(b) notify the applicant that the land has been declared
cxempt land.

Despile subsection (2)(a), the chiel execulive may, al his or her
discretion, accept applications after the date specified in that
subsection.

For the purposcs of this scction—

“applicant, when referring (o the ownership of land, means
the applicant and any associated person of the upplicant
“own, in relation to pre-1990 land, means to have a legal or
beneficial interest in the land.

Exemptions for deforestation of land with tree weeds

The chief executive may give public notice that exemptions
are available in relation to the deforestation of pre-1990 forest
land if the forest species growing on the land is a tree weed.

A notice given under subsection (1) must include—

“(a) the types of tree weeds in respect of which exemptions
may be available; and

“(b) the priorities by which exemptions will be assessed,
which may include the type of tree weed, location of
forest land, or any other matter; and

“(cy the date by which applications for cxemptions under
this scction must be reccived by the chicf exceutive.
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“3)

“(4)

“(5)

“(6)

“(7)

“(8)

If a notice has been given under subsection (1), a person who
wishes to deforest pre-1990 forest land on which the forest
species is a tree weed may apply to the chief executive for the
land to be declared exempt land.
An application lor an exemption under subsection (3) must—
“(a) be submitled to the chiel executive before the date
notified under subsection (2)(c); and
“(b) be in the prescribed torm and accompanied by the pre-
scribed fee (if any); and
“(c) contain details of the land to which the application
relates, including, if applicable, references to the rele-
vant ccrtificates of title: and
*(d) be accompanied by evidence thatl—
“(i} the land is pre-1990 forest land; and
“(ii) the tree species on the land is a tree weed; and
“(e) be signed by the applicant; and
“(f) be accompanied by a statutory declaration verifying
that the information contained in the application is true
and correct.
The chiel execulive must consider all applications received
under subsection {4) against the priorities in the relevant notice
given under subsection (1) and may, if satisfied that the land is
pre-1990 torest land and the tree species on the land is a tree
weed, declare the land, or any part of the land, to be exempt
land.

The harvesting ol the tree weed on exempt land must be—

“(a) commenced within 12 months of the date of notification
of the exemption; and

“(b) completed within 24 months of that date.

Land that is declared to be cxempt land under this scction
ceases 10 be exempt land il either ol the conditions specified in
subsection (6) is breached.

If a person is convicted of an offence under section 119 or 120 in

relation to an application under this section,—

“(a) thc person must be treated as a person who has failed to
submit an cmissions return when required to do so
under this Act; and

*(b) the chiel executive must make an assessment of the
matters that should have been in the person’s annual
emissions return and the number of units the person
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would have been liable to surrender if the land had not
been exempt land; and
“{c) the person is liable to surrender the number of units in
the assessment under paragraph (h); and
“(d) section 111{1) to (3) and thc other provisions of this Act
apply, as if the asscssment under paragraph {B) was an
assessmenl under section 109.
“(9) For the purposes of this section, tree weed means a tree that—
“{a) is defined or designated as—
“(i) a pest in a regional pest management strategy
under the Biosccurity Act 1993; or
“(i1) a tree weed in regulations made under this Act;
and
“(b) has naturally regenerated.

“161 Effect of exemption
The statns of pre-1990 forest land as exempt land runs with
the land and is not affected by any change in the ownership of
the land.

“162 Methodology for pre-1990 forest land
“(1) Subsection (2) applies where the trees harvested from pre-1990
forest land by a person carrying out the activity in Part 1 of

Schedule 3 arc 8 ycars or younger.

*(2) Il this subsection applies, the participant must—

“(a) for the purposes of sections 62{h) and 65(2)(h), apply any
methodology and calculate and record the emissions
from the activity—

“(i) as if the trees harvested from the pre-1990 forest
land were the age of those last harvested from the
pre-1990 forest land; or

“(ii) il the trees last harvested from the pre-1990 land
were also 8 years or younger, as if the trees har-
vested when carrying out the activity were 9 yeuar
old trees; and

“(b) surrender units under this Act based on emissions cal-
culated and recorded in accordance with paragraph (a).

*(3) A methodology lor calculating emissions [rom the aclivily in
Part 1 of Schedule 3 prescribed in regulations under section 148
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“163
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“(2)

“(3)

“164

“(1)

“(2)

“3)

must relate to the trees that are harvested from the pre-1990
forest lund as part of the deforestation activity.

Registration as participant in respect of pre-1990 forest
land

For the purposes of section 56(1), a parlicipant is 1o be treated as
carrying out an activity listed in Part 1 of Sehedule 3 in respect to
a hectare of pre-1990 forest land, on the date that the first
action is taken that is inconsistent with that hectare remaining
forest land.

Despile anything in section 56, il an activity lisled in Part 1 of
Schedule 3 is carried oul in 2008, the person who carried out
the activity has until 31 January 2009 to give notice to the chief
executive under section 56(1).

To avoid doubt, a person who carricd out an activity listed in
Part 1 of Schedule 3 on or aftcr 1 January 2008, but before this
section came into lorce, must register under section 56(1) in
accordance with subsection {2).

Pre-1990 forest land to be treated as deforested in

certain cases

This section applics if trees that arc forest specics on a hectare

of pre-1990 forest land have been felled and,—

“(a) 4 years aller lelling, the heclare has not—
“{(i) been replanted in forest species; or
“(ii) naturally estaublished a significant covering of

forest species; or

“(b) 10 years after felling, exotic forest species are growing
but that hectare does not have tree crown cover of at
lcast 30% from trees that have rcachcd 5 metres in
height; or

“(¢) 20 years afller felling, indigenous forest species are
growing but that hectare does not have tree crown cover
of at least 30% from trees that have reached 5 metres in
height.

If this section applics, the chicf cxeccutive must treat the hee-

tarc of pre-1990 forest land as deforested when carrying ont

the chiel executive’s functions under section 109.

Nothing in this section limits the chiet executive’s ability to

exercise powers under section 109 in respect of a hectare of pre-
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1990 forest land whenever the chief executive considers

that—

“(a) the hectare has been deforested; and

“(b) any obligations imposed under this Act in respect of the
deforestation have not been complicd with.

“Post-1989 forest land

Participant in respect of post-1989 forest land
A person may not register as a participant undcr section 57 in
respect of an aclivity lisied in Part 1 of Schedule 4 unless,
“(a)y il the person is the landowner of the post-1989 lorest
land,—
“(i) there is no forestry right or lease registered in
respect of that land; or
“(ii) the landowner has the written agreement of any
holder of a registered forestry right or registered
lcasc in respect of that land to the landowner’s
registration as a participant; or
“(iii) the landowner has lerminated a lorest sink cove-
nant registered in respect of the land under
section 67ZD of the Forests Act 1949 and has
complied with subparagraph (a){ii}; or
“(b) if the person is the holder of a registered forestry right
or registercd lease in respect of the land, the person has
the written agreement of the landowner of the land to
the lorestry right holder or lease holder, as the case may
be, regislering as a participant.

Registration as participant in respect of post-1989 forest
land
An application under section 57 to be registered as a participant
in respect ol an activity listed in Part 1 of Schedule 4—
“(a) must be submitted 10 the chiel execulive—
“(1) Dbefore 1 January 2010; or
“(ii) within 18 months of the beginning of each subse-
quent commitment period; or
“(iii) it there is no subsequent commitment period,
within 18 months after—
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“(2)

“4

“(A) 1 January 2013; and
“(B) euch subsequent 5 year period after 1 Janu-
ary 2013; and
“(b) may be submitted for all post-198% forest land in
respect of which the person carrics out the activity, or
any part of the land in respect of which the person
carries out the actlivity,
If the chief executive registers a person as a participant under
section 57 in relation to an activity listed in Part 1 of Schedule
4,_
“(a) thc chicf cxccutive must notify under section
57(3){h){ii).—

“(i) il section 165{a) applies, any person with a regis-
tered lorestry right or registered lease in respect
of the post-1989 forest land; or

“(ii) if section 165(h) applies, the landowner of the
post-1989 land; and

“(b) the registration takes effect from the date of the notice
given to the applicant for registration under section
57(3){h){i).

If the chief executive receives an application under section 58

for the removal of a person’s name from the register as

participant in relation to an activity listed in Part 1 of Schedule 4

or is satisfied under section 59(2) that the person has ceased to
carry out the activity, the chicf exccutive must—

“(a) notify under section 58(3)(c) or 59{2){b),—

“(i} il the landowner is the registered participant, any
person with a registered lorestry right or regis-
tered lease in respect of the post-1989 forest land,
or

“(ii) it a forestry right holder or holder of a registered
lease is the registered participant, the landowner
of the post-1989 land; and

“(b) recmove the applicant’s name from the register under
section 58(4). 10 working days aller the date of the

notice given under section 58(3)(b).

Despite subsection {2)(h), a person specified in section 165{a){iii)

who registers as a participant, is to be treated as being regis-
tered as a participant in respect of the post-1989 forest land
from the later of—
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“(a) the date the covenant was registered on the land under
section 67ZD of the Forests Act 1949; or
“(b) 1 January 2008.

*167 Emissions returns for post-198% forest land activities
*(1) This section applies to a person who is registered as a parlici-
pant in relation to an activity listed in Part 1 of Schedule 4.
“(2) A person to whom this section applies—
“(a) is not required to submit an annual cmissions return
under section 65 in rclation to the activity; but
“(b) may submit an emissions return under this section in
relation Lo the activity in respect ol any period ol at least
12 months; and
“(c) must submit an emissions return in respect of the
activity—
“(i) by 31 March 2013; and
“(i1) at any other time after 31 Mareh 2013 that is pre-
scribed in regulations made under this Act.

“(3) An emissions return submitted under subsection (2) must—
“(a) contain the information specified in section 65(2); and
“(b) be submitted in accordance with section 65(3); and
“(c) be in respect of the period—

“(i) commencing on the later of —

“(A) | January 2008; or

“(B)y the date on which the person commenced
the activity; or

“(C) the day after the end of the period covered
by the participant’s last emissions return in
relation to the activity; and

“(ii) ending on—

“¢A) 1in rclation to a return undcr suhsection {2)(b),
the date specified in the return (which must
be al least 12 months from the commence-
ment date of the period); and

“(B) in relation to a return under section (2){e)i),
31 December 2012; and

“(C) in relation to a return under subsection
{2){e){ii), the prescribed date.

“(4) Il apersonto whom this seclion applies submits an emissions
return under this section, the person—
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“(5)

“168

“(1)

“2)

“(a) may include in the return an assessment of the person’s
net liability to surrender units or the person’s entitle-
ment to New Zealand units, calculated by determining
the difference between the number of units required to
be surrcndered for cach whole tonne of cmissions in the
return, and the number of New Zealand units to which
the person is enlitled in relation 1o each whole tonne of
removals in the return; and

“(b) may elect to surrender the net number of units for which
the person is liable, or to receive the net number of New
Zealand units to which the person is entitled, as deter-
mined under paragraph (a); and

“(cy must, if the person makes an clection under paragraph (b},
indicate clearly in the return that such an clection has
been made,

If a person to whom this section applies submits an emissions

return under this section, the person must, if the emissions

return includes a liability to surrender units, surrender those
units within 20 working days.

Special rules regarding surrender of units in relation to
post-1989 forest land
Despite anything in this Act, a person who is registered as a
participant in relation to an activity listed in Part 1 of Schedule 4,
is not lable to surrender in respect of cmissions from any
post-1989 land in respect of which the person is registered a
greater number ol units than were issued in respect of remov-
als from that post-1989 forest land.
Subject to section 169, a person who is registered as a partici-
pant in relation to an activity listed in Part 1 of Schedule 4 must,
within 20 worlding days of being removed from the register in
relation to that activity or ccasing to carry out the activity on
any area ol more than 1 hectare of post-1989 land in respect of
which the persen is registered as a participant,—
“(a) submit an emissions return to the chief executive that—
“(I)  sets out—

*{A) the number of New Zealand units issued in
respect of removals from the post-1989
land; and

“(B) thc number of units surrcndered in respect
ol emissions [rem the post-1989 land; and
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“3)

“(4)

“(C) any other prescribed information; and
“(ii) is signed by the participant; and
“(b) surrender the number of units determined by sub-
tracting the number of units in paragraph {a){i){B) from the
number of units in paragraph {a){i}{A).
For the purposes of this section, any unils issued in respect of
the post-1989 forest land while it was the subject of a forest
sink covenant under the Forests Act 1949, must be treated as
New Zealand units issued under this Act in respect of remov-
als from the post-1989 land.

An emissions return under this section must be submitled in
the prescribed manner and lormat.

“169 Transfer of registration

“(1)

“(2)

“@)

“(4)

“5)

12

If a person who is registered as a participant in respect of an
activity listed in Part 1 of Schedule 4 (the transferor) transfers
or intends Lo transfer any post-1989 lorest land, or a registered
lorestry right or regislered lease over post-1989 forest land, in
respect of which the transteror is registered as a participant,
the transferor may apply to the chief executive to transfer to
the intended transferee of the land, forestry right, or lease (the
transferee) the transferor’s registration under section 57 in
respect of the activity relating to that post-1989 forest land.

An application under section {1) must—

“(a) be in the prescribed form and be accompanied by the
prescribed fee (if any); and

“(b) describe the post-1989 forest land in respect of which
the transferor intends to transter the ownership, regis-
tered forestry right, or registered lease; and

“(cy be accompanicd by an application by the transferee to
be registered under section 57 as a participant in respect
ol the activity or the part of the aclivily carried out on
the relevant post-1989 forest land.

The transteree’s application under subsection (2){e) must com-

ply with section 57{2){a}, {h), and (d}, but may bc madc in conjunc-

tion with a transfer application at any time.

Section 57(3) and (4) do not apply to a transferee’s application

under subsection {2){c).

Following rceeipt of an application complying with subsection
{2), if the chief exccutive is satisfied that the transferee 1s
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“(6)

“(7)

“(8)

“(9)

eligible under section 165 to be registered as a participant in

respect of the activity, the chief executive must—

“(a) enter the transferee’s name on the register kept under
section 57 as the participant in respect of the activity in
Part 1 of Schedule 4 carricd out on the post-1989 forest
land covered by the application; and

*(b) remove the transferor’s name (rom the register in
respect of the aclivity in Part 1 of Schedule 4 carried oul on
the post-1989 forest land covered by the application;
and

“{c) give notice to the transferor and the transteree that the
chiet executive has taken the action in paragraphs (a) and
(b).

The transferee is, (rom the date of registration under subsection

(5)a), to be treated tor the purposes of this Act as being the

sume participant as the transferor in relation to the post-1989

forest land covered by the application.

A transferor who makes an application undcr suhsection {2) i3

not required to notily the chiel execulive separately under

section 59 that the (ransleror is ceasing Lo carry on the activity
in respect of any post-1989 forest land covered by the
application.

Section 168(2) docs not apply to any person in relation to post-

1989 forcst land in respect of which a transferee is registercd

as a parlicipant under this section,

Despite anything in this Act, the chief executive must provide

to any person who is a prospective transferee under subsection

(1}, and who has the written consent of the registered partici-

pant in relation to the post-1989 forest land, a statement sct-

ting out—

“(a) the emissions returns (il any) that have been submitted
in respect of the post-1989 forest land, and the period
covered by those returns; and

“(b) the number of New Zealand units {if any) that have
been transferred in respect of any removals from
removal activities carried out on the post-1989 forest
land: and

“(cy thc number of units (if any) that have been surrendered
in respect of any emissions [rom aclivities carried out
on the post-1989 lorest land.
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“170
“()

“(2)

“(3)

“171
“(1)

“(2)

“@)

114

“Post-1989 forest land and pre- 1990 forest land

Notification of status of forest land

The chief exccutive must, if required by regulations made

under section 148, notify the following persons of the details of

the land that the chiel executive is salisflied is pre-1990 [orest

land or post-1989 forest land, or thal the chiel executive has

declared to be exempt land,—

“(a) the Registrar of the Maori Land Court in relation to
Maori land; and

“(b) the Registrar-General of Land in relation to any other
land.

On receipt of a nolice under subsection (1), the Registrar-

General of Land or the Registrar of the Maori Land Court

must note the appropriate register under the Land Transter Act

1952 or memorial schedule of the Title Binder relating to

Maori land with any prescribed endorsement.

The Registrar-General of Land or the Registrar ol the Maori
Land Courl must delete any endorsement made under sub-
section {2) it required under regulations made under section
148.

“Transitional provisions

First emissions return for pre-1990 forest land activities

Despite anything in this Act, a participant who carries out an

activity listed in Part 1 of Schedule 3—

“(a) is not required to submit an annual cmissions return
under seetion 65 in rclation to the year cnding 31 December
2008; but

*(b) must submit an emissions return in respect of the peried
commencing on 1 January 2008 and ending on 31 December
2009.

Section 65 applics to the return submitted under subsection (1){b)
with all nceessary modifications, as if cach reference to a year
were a relerence (o the period commencing on 1 January 2008
and ending on 31 December 2009.

For all other purposes of this Act, the emissions return submit-

ted under subsection {1){h) is to be treated as an annual emissions
return.
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“(4)

*172

“173
“(1)

“(2)

“(3)

“174

Despite anything in this Act, a participant who carries out an
activity listed in Part 1 of Schedule 3 may not submit an emis-
sions return before 1 January 2010.

First emissions return for post-1989 forest land activities
Despile anything in this Act, the first emissions return submnuit-
ted by a person to whom section 167 applies in respect of un
activity listed in Part 1 of Sehedule 4 may not be submitted
before 1 January 2009.

“Subpart 2—Liquid (ossil fuels seclor

Registration as participant by purchasers of jet fuel

An application under section 57 to be registered as a participant
in relation to an activity listed in Part 3 of Schedule 4 may be
submitted to the chief cxecutive at any time.

I the chiel execulive regislers a person as a participant under
section 56 in relation to an activity listed in Part 3 of Schedule
4

“(a) the chief executive must notify, under section 57{3)(b)(ii),
every person who is registered under section 57 in
respect of an activity in Part 2 of Schedule 3; and

“(b) thec registration takes cffeet 1 year from the date of the
notice (o the applicant for registration under section
S7{3)bKI).

If the chief executive has received an application under section

58 for removal of a person’s name from the register as a

participant in rclation to an activity listed in Part 3 of Schedule 4

or 1s satisficd under section 59(2) that the person has ceased to

carry oul the activily, the chiel executive must—

“(ay notily, under section 53(3)(c}) or 53{2){h}. cvery person who
is registered under seetion 57 in respect of an activity
listed in Part 2 of Schedule 3; and

“(b) remove, under section 58(4){a), the applicant’s name from
the register on the date that is 4 years after the date of
thc applicant’s application to be rcmoved from the
TCgister.

Effect of registration by purchasers of jet fuel
A participant who carries out an activity listed in Part 2 of

Schedule 3 is not required to comply with sectien 62, report in
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“175
66('])

“(2)

“176

“(D)

“(2)

116

an emissions return, or surrender units, in respect of obligation
jet tuel that is purchased by a person who is registered as 4
participant in respect of an activity listed in Part 3 of Schedule 4.

Treatment of obligation fuels

This section applies if, in breach of the Customs and Excise
Act 1996, u participant fails to remove obligation fuel for
home consumption.

If this scction applics, the obligation fucl that was not
removed for home consumption must, for the purposcs of this
Act, be trealed as obligation luel removed for home consump-
tion under the Customs and Excise Act 1996.

“Subpart 3—Stationary energy sector

Registration as participant by purchasers of coal or
natural gas

An application under section 57 to be registered as a participant
in relation to an activity listed in Part 4 of Schedule 4 may be
submitted to the chief executive at any time.

If the chicf executive registers a person as a participant under
section 57 in relation to an aclivily listed in Part 4 of Schedule
4’_
“(a) the chief executive must notify, under seetion 57(3)(b)ii),
every person who—
“(i) mines coal or natural gas; and
“(ii) is registered under seetion 57; and
“(b) thec registration takes cffeet 1 year from the date of the
notice to the applicant for registration under section
S7{3)bKI).
If the chief executive has received an application under section
58 for removal of a person’s name from the register as a
participant in relation to an activity listed in Part 4 of Schedule 4
or 1s satisficd under section 59(2) that the person has ceased to
carry out the activity, the chicf exccutive must—
“(ay notily, under section 58(3){c) or 59{2){h), every person
who—
“(i) mines coal or natural gas; and
“(ii) is registered under seetion 57; und
“(b) remove, under seetion 58(4)(a), the applicant’s name trom
the register on the date that is 4 years after the date of
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“177

“178
()

“(2)

44

the applicant’s application to be removed from the
register.

Effect of registration by purchasers of coal or natural
gas

A participant who mines coal or mines natural gas is not
required to comply with section 62, report in an emissions
return, or surrender units, in respect of coal or natural gus that
is purchased by a person registered as a participant in respect
of an activity listed in Part 4 of Schedule 4.

Transitional provision for penalties

This section applies Lo a participant who submils an annual

emissions return in respect of the activity in—

“(a) Part1 of Schedule 3 that relates to the period from 1 Janu-
ary 2008 to 31 December 2009; or

“(b) Part 2 of Schedule 3 or Part 3 of Schedule 4 that relates to the
year from 1 January 2009 to 31 December 2009; or

“(c) Part 3 of Schedule 3, subpart 1 of Part 4 of Schedule 3, and Part
4 of Schedule 4 (hal relales (o the year [rom 1 January 2010
1o 31 December 2010; or

“(d) Subpart 1 or 3 of Part 5 of Schedule 3, that relates to the year
from 1 January 2013 to 31 December 2013; or

“(e) Subpart 2 or 4 of Part 5 of Schedule 3 that relates to the first
year following the making an Order in Council under
section 2A(8) or {9); or

“(f) Subpart 2 of Part 4 of Schedule 3 or Part 6 of Schedule 3 that
relates Lo the year [rom 1 January 2013 to 31 December 2013,

Despite anything in this Act, a participant to whom this

section applies is not liable to an excess emissions penalty

under seetion 121 in respect of any units that the participant is

required to surrender under section 111(3) following an amend-

ment to the participant’s annual cmissions return.”

New Schedules 3 and 4 added
The Schedules 3 and 4 set out in the Schedule of this Act are
added.
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Consequential amendments

Amendment to Forests Act 1949
This scction amends the Forests Act 1949.

Section 67Y{1)(b) is amended by adding “which methodolo-
gies or mechanisms may be those prescribed in regulations
made under section 148(1)(b) of the Climate Change
Response Act 20027,

Scction 67Y(1) is amended by inscrting the following para-

graph aller paragraph (j):

“(ja) prescribe the persons or organisations or classes of per-
sons or organisations, who have been recognised under
section 81 of the Climate Change Response Act 2002 as
able to carry out verification functions under that Act,
who may carry out verification functions in relation to a
forest sink or forest sink covenant:”.

Amendments to Forestry Rights Registration Act 1983
This section amends the Forestry Rights Registration Act
1983.

Section 2 is amended by repealing the definitions ol ¢arbon
sequestration, forest sink, and greenhouse gas,

Section 2A(2)b) is amended by omitting “units based on
carbon scquestration that arc rceccived in accordance with a
forest sink covenant” and substituting “the right to receive
and the obligation to surrender units”.

Income Tax Act 2004
Sections 48 to 55 amend the Income Tax Act 2004.
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48 New heading and section CB 29 inserted
After section CB 28, the following is inserted:

“Emissions trading scheme
“CB 29 Disposal of ETS units
“When this section applies

“(1) This section applies if a person disposes of an ETS unit.

“Income

“(2) The amount that a person derives on disposal by the person of
an ETS wvnit is income.

“Surrender of unit: generally nil income

“(3) If the person disposes of the unit by surrender under the
Climate Change Response Act 2002, the person is treated as
deriving nc income, unless subhsection (4) applies.

“Surrender of unit: pre-1990 forest land deforestation
“(4) Despile subsection (3), subsection (5) applies—
“(a) if a person surrenders an ETS unit in relation to the
deforestation of pre-1990 torest land; and
“(b) the ETS unit is not a forest land unit.

“Surrendered unit treated as sold for cos!

*(5) If subsection (4) applies, the surrendered unil is treated as hav-
ing been sold by the person, at the time ol its surrender, (o an
unrelated person for an amount equal to its cost.

“Converted unit treated as sold

“(6) TIf a person converts a New Zealand unit into a Kyoto unit
under the Climate Change Response Act 2002, the person i
treated as having sold the converted unit for an amount equal
10 its cost (il any).

“Exempt income. pre-1990 forest land unit

“(7) Section CW 3B (Pre-1990 forest land units: emissions trading
scheme) applics in respect of the disposal to another person of
a pre-1990 forest land wnit.
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“Disposal at below market value

“(8) Section GD 16 (Disposals of ETS units at below market value)
may apply to trcat a disposal (other than a surrender) as being
for market valuc.

“Defined in this Act: amount, converl, ETS unil, lorest land LI’I’]il, income, Kyolo
unil, New Zealand unil, pre 1990 [orest land unil. surrender.

4%  New section CW 3B inserted
After scetion CW 3, the following is inscrted:

“CW 3B Pre-1990 forest land units: emissions trading scheme
“When this section applies
*(1) This section applies il a person:
“(a) is 1ssued a pre-1990 forest land unit:
“(b) disposes of a pre-1990 forest lund unit other than by
surrender under the Climate Change Response Act
2002.

“Exempt income: issue

“(2) Anamount of income derived by the person from the issue is
exempt income, if the person is treated as deriving an amount
of income from the issue.

“Exemp! income: dispasal
“(3) Anamount of income derived by the person from the disposal
is exempl income,

“Defined in Lhis Act ’zgmounl, ETS unil, exempl income, income, pre-1990 forest
land unit, surrender.

50 New section CX 44F inserted
Aller section CX 44E, the following is inserled:

“CX 44F Issue of post-1989 forest land units
“When this section applies

“(1) This section applies if a4 person is issued a post-1989 forest
land unit.
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“Excluded income

An amount of income derived by the person from the issue is
cxcluded income, if the person is treated as deriving an
amount of income from the issue.

“Dt‘ﬁrl},cd in this Act: amount. excluded income. income, post-1989 [orest land
unit.

New heading and sections DB 46 and DB 47 inserted
After scetion DB 45, the following is added:

“Emissions trading scheme

“DB 46 Acquisition of ETS units

“(1)

“(2)

“(3)

““)

“(5)

“When this section applies
This section applies if a person acquires an ETS unit.

“No expenditure or loss on issue of forest land units

The person is trealed as incurring no expenditure or loss on
the acquisition, if the acquisition is on issue of a forest lund
unit.

“Deduction: acquisition from another person

The person is allowed a deduction for cxpenditure or loss
incurred on acquiring the ETS unit [rom another person, il it is
not the issue ol a lorest land unit.

“Deduction: acquisition of Kyoto unit on conversion of
New Zealand unit

Despitc subsection {3), if a person converts a New Zealand unit

to a Kyoto unit under the Climate Change Response Act 2002,

the person is allowed a deductien lor an amoeunt of expendi-

ture on the acquisition ol the Kyolo unit that is—

“(a) mnot more than the cost (if any) to the person of the New
Zealund unit; and

“(b) not less than the cost (if any) to the person of the New
Zealand unit.

“Link with subpart DA

The link between this section and subpart DA (General rules)
is as follows:

10

20

30



Climate Change (Fmissions Trading and
Part 1 ¢l 51 Renewable Prelerence)

“(a) subsections (2) and (4)(a) override the general permission:

“(b) subseetion (3) overrides the capital limitation. The other
general limitations still apply:

“(c) subsection {4){h) supplements the general permission and
overrides the capital limitation. The other gencral limi-
tations still apply.

“Defined in this Act: capital imilation, convert, ETS unit, forest land unil, seneral
limitaton, general permission, Kyolo unit, loss, New Zealand unil,

“DB 47 Surrender of pre-1990 forest land units for post-1989
forest land deforestation
“When this section applies

“(1) This section applies it a person surrenders a pre-1990 forest
land unit under the Climate Change Response Act 2002 to
meet a liability to surrender units in relation to post-1989
lorest land.

“Treated as disposal and reacquisition

“(2) The person is treated as having disposed of the pre-1990 forest
land unit to an unrelated person and as having then reacquired
it, in cach casc, immediately before the surrender and for an
amount cqual to the unit’s market valuc at the time.

*Defined in this Acl: amounl, posl-1989 [orest Jand. pre-1990 forest land unil.
surrender.

52 New section EA 2B inserted
After scetion EA 2, the following is inscried:

“EA 2B ETS units: FIFO cost-flow method
“When this section applies

“(1) This section applies when a person holds an ETS unit.

“FIFO method generally

“(2) In general, the person must use the first-in first-out cost
method to identify which ETS units arc held by the person at
any time.
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“FIFO method for free or replacement ETS units

Despite subsection (2}, it the person holds any of the types of

ETS units listed in subsection (4), the person must treat a dispo-

sal of an ETS unit as being a disposal of an ETS unit of that

Lype—

*(a) inthe order in which the types are listed in subsection {4);
and

“(b) until the balance of the person’s holding of that type is
exhausted.

“Specified types of ETS units

The types of ETS units referred to in subsection {3) are—
“(ay pre-1990 lorest land units:

“(b) post-1989 forest lund units:

“(c) replacement ETS units.

*Iaetined in this Act: HTS unit, forest land unit, post-1989 forest land unit, pre-
1990 forest land unit, replacemoent ETS unit.™

Meaning of trading stock

In section EB 2(3)(g), “exchange.” is replaced by
“exchange:” and the following is added:

“(h) an ETS unit.”

New section GI) 16 inserted
After section GD 135, the following is inserted:

“GD 16 Disposals of ETS units at below market value

“(1)

“When this section applies
This scction applics if—
“(a) a person (the transferor) disposcs of an ETS unit to
another person (the transleree):
“(b) the disposal is notl a surrender or conversion under the
Climate Change Response Act 2002:
“(c) the disposal is for—
“{i) no consideration; or
“(ii) an amount of consideration that is less than the
market valuc of thc ETS unit at the time of
disposal.
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(M
(2)

(4)

(6)

(7)

“Disposal treated as being for market value

For the purposes of this Act, the consideration received by the
transferor and provided by the transferec is treated as being
cqual to the market value at the time.

“Defined in Lhis Act amounl, converl, ETS unil, surrender.”

Definitions

This section amends section OB 1.

After the definition of controlling shareholder, the following

is inserted:

“convert, for a New Zealand unit, is deflined in section 4(1) of

the Climate Change Response Act 2002",

After the definition of estimated useful life, the following is

inserted:

“ETS unit means:

“(a) a New Zeuland unit;

“(b) an approved overseas unit, as defined in section 4(1) of
the Climate Change Response Act 2002:

“(cy a Kyoto unit”.

Afler the delinilion of forward contract, the following is

inserted:

“forest land unit means a pre-1990 forest land unit or a post-

1989 forest land unit™.

Afler the definition of Kiwisaver scheme, the lollowing is

inserted:

“Kyoto unit is defined in section 4(1) of the Climate Change

Response Act 20027,

Aller the definition of New Zealand tax, the {ollowing is

inserted:

“New Zealand uvnit is defined in section 4(1) of the Climate

Change Response Act 2002".

Aller the delinition of possession, the lollowing is inserted:

“post-1989 forest land is defined in section 4(1) of the Cli-

mate Change Response Act 2002

“post-1989 forest land unit means a unit issued to a person

under section 64 of the Climate Response Act 2002 for remov-

als in respect of post-1989 forest lund”.
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)

(10)

(11)

After the definition of pre-1991 budget security, the follow-
ing is inserted:

“pre-199) forest land is dcfined in section 4(1} of the Cli-
matc Change Response Act 2002

“pre-1990 forest land unit is a unit issued to a person under

an allocation plan under section 69 of the Climate Change

Response Act 2002, and identified under the rule in section EA

2B(3} and {4) (ETS units: FIFO cost-flow method) for determin-

ing which units arc still held by a person™.

Afler the definition of replaced area fraction, the following

is inserted:

“replacement ETS unit means an ETS unit acquired by a

person if—

“(a) the person has previously disposed ol an ETS unit; and

“(b) the ETS unit disposed of wus a post-1989 forest lund
unit; and

“{c) the person has not, since the disposal, acquired another
ETS unit that replaces the unit disposed of; and

“(d) whcn paragraph {b) is applicd, the rulc in section EA 2B(3)
and {4) {ETS units: FIFO cost-flow method) determines
whether a unit disposed ol is a pre-1990 lorest land unit
rather than another type of ETS unit; and

“(e) when paragraph {¢) is applied, an acquisition following
the disposal is treated as resulting in 4 replacement tor
the unit except to the extent treated as resulting in a
replacement for another forest land ETS unit disposed
of at thc same time™.

In the definition ol revenue account property, paragraph (b),
“or event))” is replaced by “or event)); or”, and the following
is added:

“(cy an ETS unit of the person but, despite the extent to
which paragraph (a) or (b} applics, docs not include a
replacement ETS unit”,

After the definition of surplus refundable credits, the fol-

lowing is inserted:

“surrender, for an ETS unit, is defined in section 4(1) of the

Climate Change Response Act 20027,
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56

57

Income Tax Act 2007
Sections 37 to 64 amend the Income Tax Act 2007,

New heading and section CB 36 inserted
Aller section CB 335, the lollowing is added:

“Emissions trading scheme

“CB 36 Disposal of EETS units

“(1)

“(2)

“(3)

“(4)

“(5)

“(6)

126

“When this section applies
This scction applics if a person disposes of an ETS unit.

“Tncome

The amount that a person derives on disposal by the person of
an ETS unit is income.

“Surrender of unit: generally nil income

If the person disposcs of the unit by surrender under the
Climate Change Response Act 2002, the person is treated as
deriving no income, unless subsection (4) applies.

“Surrender of unit: pre-1990 forest land deforestation

Despite subsection (3), subsection {5) applies—

“(a) if a person surrcnders an ETS unit in rclation to the
deforestation of pre-1990 forest land; and

“(b) the ETS unil is not a forest land unit,

“Surrendered unit rreated as sold for cost

It subsection {4) applies, the surrendered unit is treated as hav-
ing been sold by the person, at the time of its surrender, to an
unrclated person for an amount cqual to its cost.

“Converted unit treated as sold

If a person converts a New Zealand unit into a Kyoto unit
under the Climate Change Response Act 2002, the person is
treated as having sold the converted unit for an amount equal
to its cost (if any).
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“Exempt income. pre-1990 forest land unit

“(7) Section CW 3B (Pre-1990 forest land units: emissions trading
scheme) applics in respect of the disposal to another person of
a pre-1990 forest land wnit.

“Disposal at below market value

“(8) Section GC 4B (Disposals of ETS units at below market value)
may apply to treat a disposal (other than a surrender) as being
for market value.

“Defined in this Act: amount. convert. ETS unil, forest land unit. income. Kyoto
unit. New Yealand unit, pre 1990 forest Tand unit, surrender,”

58 New section CW 3B inserted
After section CW 3, the following is inserted:

“CW 3B Pre-1990 forest land units: emissions trading scheme
“When this section applies
“(1) This scction applics if a person:
“(a)y is issued a pre-1990 lorest land unit:
“(b) disposes of a pre-1990 forest land unit other than by
surrender under the Climate Change Response Act
2002.

“Exempl income: issue

“(2) An amount of income derived by the person from the issuc is
exempl income, il the person is trealed as deriving an amount
of income from the issue.

“Exempt income. disposal
“(3) An amocunt of income derived by the person from the disposal
15 cxempt income.

*Delined in this Act: amount. ETS unit. exempl inconie, income. pre-1990 [orest
land unit, sirrender,”
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59

New section CX 48B inserted
After section CX 48, the following is inserted:

“CX 48B Issue of post-1989 forest land units

“(1)

“(2)

60

“When this section applies
This section applies if a person is issued a post-1989 forest
land unit.

*Excluded income

An amount of income derived by the persen from the issue is
excluded income, if the person is treated as deriving an
amount of income from the issue.

“])cﬁn_cd in this Act: amount, excluded income, income, post-1989 forest land
unit.”

New heading and sections DB 60 and DB 61 inserted
After section DB 59, the following is inserted:

“Emissions trading scheme

“DB 60 Acquisition of ETS units

“(D)

“(2)

“@)

“(4)

“When this section applies
This section applies if a person acquires an ETS unit.

“No expenditure or loss on issue of forest land units

The person is trecated as incurring no expenditure or loss on
the acquisition il the acquisition is on issue ol a lorest land
unit.

“Deduction: acquisition from another person

The person is allowed a deduction for expenditure or loss
incurred on acquiring the ETS unit from another person if it is
not the issuc of a forest land vnit.

“Deduction: acquisition of Kyoto unit on conversion of
New Zealand unit

Despite subsection {3), if a person converts a New Zealand unit
to a Kyoto unit under the Climate Change Response Act 2002,
the person is allowed a deduction for an amount of expendi-
turc on the acquisition of the Kyoto unit that is—

10

20

25

30



Climate Change (Fmissions Trading and
Renewable Prelerence) Part 1 ¢l 60

“(5)

“(a) mnot more than the cost (if any) to the person of the New
Zealund unit; and

“(b) not less than the cost (if any) to the person of the New
Zealand unit.

“Link with subpart DA

The link between this section and subpart DA (General rules)

is as follows:

“(a) subsections (2) and (4)(a) override the general permission:

“(b) subseetion {3) overrides the capital limitation. The other
general limitations still apply:

“(c) subsection {4){h) supplcments the general permission and
overrides the capital limitation. The other gencral limi-
tations still apply.

“Defined in this Act: capital imilation, convert, ETS unit, forest land unil, seneral
limitaton, general permission, Kyolo unit, loss, New Zealand unil,

“DB 61 Surrender of pre-1990 forest land units for post-1989

“(1)

“2)

forest land emissions
“When this section applies

This scction applics if a person surrcnders a pre-1990 forest
land unit under the Climate Change Response Act 2002 to
meel a liability to surrender units in relation (o post-1989
lorest land.

“Treated as disposal and reacquisition

The person is treated as having disposed of the pre-1990 forest
land unit to an unrclated person and as having then reacquired
it, in cach casc, immediately before the surrender and for an
amount equal 1o the unit’s market value atl the time,

*Defined in this Acl: amounl, posl-1989 [orest Jand. pre-1990 forest land unil.
surrender.
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61 New section EA 2B inserted
After section EA 2, the following is inserted:

“EA 2B ETS units: FIFQO cost-flow method

“When this section applies
“(1) This section applies when a person holds an ETS unit.

“FIFQ method generally

*(2) In general, the person must use the [lirst-in first-cut cost
method to identify which ETS units are held by the person at
any time.

“FIFO method for free or replacement ETS units
“(3) Decspitc subsection (2), if the person holds any of the types of

ETS units listed in subsection {4), the person must treat a dispo-

sal of an ETS unit as being a disposal of an ETS unit ¢l that

type—

“(a) in the order in which the types are listed in subsection {4);
and

“(b) until the balance of the person’s holding of that type is
cxhausted.

“Specified types of ETS units
“(4) The types of ETS units referred to in subsection {3) are—
“(a) pre-1990 forest land units;
“(b) post-1989 forest land units:
“(c) replacement ETS units.

“Delined in (his Act: ETS vnil, lorest land u1,1,il. post-1989 [orest land unil. pre-
1990 forgst land unit, replacement E1S unit,

62 Meaning of trading stock
In section EB 2(3)(g), “exchange.” is replaced by
“cxchange:” and the following is added:

*(h) an ETS unit.”
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63

New section GC 4B inserted
After section GC 4, the following is inserted:

“GC 4B Disposals of ETS units at below market value

“(1)

“(2)

64
(H
(2)

€)

4

“When this section applies
This section applies it—
“(a) a person (the transferor) disposcs of an ETS unit to
another person (the transferee):
“(b) the disposal is notl a surrender or conversion under the
Climate Change Response Act 2002:
“(c) the disposal is for—
“(1) mno consideration; or
“(ii) an amount of consideration that is less than the
market value of the ETS unit at the time of
disposal.

“Disposal treated us being for market value

For the purposes of this Act, the consideration received by the
transferor und provided by the transferee is treated as being
equal to the market value at the time.

“Iacfined in this Act: amount. convert, HTS unit., surrender.”

Definitions

This scction amends scetion YA 1.

Afler the definition of controlling shareholder, the following

1s inserted:

“convert, for a New Zealand unit, is defined in section 4(1) of

the Climate Change Response Act 20027,

Alter the definition of estimated useful life, the lollowing is

inserted:

“ETS unit means:

“(a) a New Zealand unit:

“(b) an approved overseas unil, as delined in section 4(1) of
the Climate Change Response Act 2002:

“(c) a Kyoto unit™.

After the definition of forward contract, the following is

inscrted:

“forest land unit meuns a pre-1990 forest land unit or a post-
1989 forest land unit™.

10

15

20

25

30

LS
h



Climate Change (Fmissions Trading and

Part 1 cl 64 Renewable Prelerence)

(5)

(6)

(7)

(8)

&)

After the definition of Kiwisaver scheme, the following is
inserted:

“Kyoto unit is defined in section 4(1) of the Climate Change
Response Act 20027,

After the definition of New Zealand tax, the following is
inserted:

“New Zealand unit is defined in scction 4(1) of the Climate
Change Response Act 2002".

After the definition of possession, the following is inserted:
“post-1989 forest land is defined in section 4(1) of the Cli-
matc Change Response Act 2002

“post-1989 forest land unit means a unit issued to a person
under section 64 of the Climate Change Response Act 2002 for
removals in respect of post-1989 forest land”.

After the definition of pre-1991 budget security, the follow-
ing is inscricd:

“pre-1990 forest land is defined in section 4(1) of the Cli-
mate Change Response Act 2002

“pre-199) forest land unit mcans a New Zealand unit issued
to a person under an allocation plan under section 69 of the
Climate Change Response Act 2002, and that is identilied
under the rule in section EA 2B{3) and {4) (ETS units: FIFO cost-
flow method) for determining which units are still held by a
person’”.

After the definition of replaced area fraction, the following
1s inscrted:

“replacement ETS unit means an ETS unit acquired by a

person if—

“(a) thc person has previously disposced of an ETS unit; and

“(b) thc ETS unit disposed of was a forest land unit other
than a pre-1990 forest land unit; and

“(¢) the person has not since the disposal acquired another
ETS unit that replaces the unit disposed of; and

“(d) when paragraph {b) is applied, the rule in section EA 2B(3)
and {4) (ETS units: FIFO cost-flow method) determines
whether a unit disposed of is a pre 1990 forest land unit
rather than another type of ETS unit; and

“(c)y when paragraph {¢) is applicd, an acquisition following
the disposal is trealed as resulling in a replacement lor
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(10)

(11)

65
(1)

(2)

(3

the unit except to the extent treated as resulting in a
replacement for another forest land unit disposed of at
the same time”.

In the definition of revenue account property, paragraph (b),
*acquiring assel)” is replaced by “acquiring asset); or”, and
the lollowing is added:

“ic) an ETS unit of the person but, despite the extent to
which paragraph (a) or (b) applies, does not include a
replacement ETS unit™.

Alfler the delinition of supply, the lollowing is inserted:

“surrender, for an ETS unit, is defined in section 4(1) of the
Climate Change Response Act 20027

Amendments to Personal Property Securities Act 1999
This section amends the Personal Property Securities Act
1999.
Scction 16(1) 18 amended by inscrting the following definition
in its appropriate alphabetical order:
“emissions unit meuns a unit a8 defined in section 4(1) of the
Climate Change Response Act 20027,
The definition of investment security in scction 16(1) is
amended by repealing paragraph (a) and substituting the fol-
lowing paragraph:
“(a) means—

“(i) awriting (whether or not in the form of a security

certificate) that is recognised in the place in
which it is issucd or dcalt with as cvidencing a
futures contract, or a warrant or option or sharc,
right Lo participate, or other interest in property or
an enlerprise, or thal evidences an obligation of
the issuer, and that, in the ordinary course of
business, is transferred or withdrawn by—

“(A) delivery with any necessary endorsement,
assignment, or registration in the records of
the issuer or agent of the issucr, or by com-
pliance with restrictions on transfer or
withdrawal; or

“(B) an entry in the records ol a clearing house
or securities depository; or

20

25

35



Part 1 cl 65

Climate Change (Fmissions Trading and

Renewable Prelerence)

(4)

)

66

“(C) an entry in the records maintained for that
purpose by or on behalf of the issuer; or

(D) by an entry in the records maintained for
that purpose by or on behalf of the
nominee:

“(i1) an cmissions unit; but”.

Section 18(1) is amended by inserting

I

, other thun an emis-

sions unit,” after “investment security™ in each place where it

appears.

Scction 18 is amended by inscrting the following subscction
aller subsection (1):

“(1A) For the purposes of this Act, a person tukes possession
of an investment security that is an emissions unit if the
emissicns unit—

“(a)

is, in the ordinary coursc of busincss, traded or
scttled through a clearing housc or sccuritics
deposilory, by the clearing house or securities
depository recording the interest of the person in
the emissions unit; or

“(b) is not, in the ordinary course of business, traded

“(c)

or settled through a clearing house or securities
depository, by registering in the Registry (as
defincd in section 4{1) of the Climate Change
Response Act 2002) the interest of the person in
the emissions unil; or

is, in the ordinary course ol business, held by a
nominee, by recording in the records of the nomi-
nee the interest of the persen in the emissions
unit.”

Part 2

Amendments to Electricity Act 1992

Principal Act amended
This Part amends the Elcctricity Act 1992.
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New Part 6A inserted
The following Part is inserted after Part 6:

“Part 6A

“Limitation on new fossil-fuelled thermal electricity

generating capacity

“Preliminary provisions

“62A Purpose of this Part

The purpose of this Part is to reduce the impact of fossil-
fuclled thermal clectricity generation on climate change by
creating a preference for renewable clectricity gencration
through the implementation of a 10-year moralorium on new
lossil-fuelled thermal electricity generation capacity, except
where un exemption is appropriate (for example, to ensure
security of supply).

“62B Expiry of this Part

This Part expires on the close ol the day that is 10 years alter
the date on which this Part comes into force,

“62C Interpretation

In this Part, unless the context otherwise requires,—

“co-generation process means a process [or the combined

production of electricity and usetul thermal energy

“distribution network means the electricity lines, and asso-

ciated cquipment, owned or operated by an clectricity distrib-

utor, but docs not include—

*(a)y the national grid; or

“(b) an embedded network that is used to convey less than
2.5 GWh per annum

“exemption means an exemption granted under this Part

“fossil fuel means any of the lollowing:

“(a) natural gas:

“(b) coal (as defined in section 2(1) of the Crown Minerals
Act 1991}

“{c) petroleum:

“(d) any refined petroleum product:

“(cy any other obligation fuel {as dcfined in the Climate
Change Response Act 2002)
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“greenhouse gas has the same meaning as in section 4 of the

Climate Change Response Act 2002

“natural gas mcans—

“(a) all gascous hydrocarbons produccd from wells, includ-
ing wel gas and residual gas remaining alter the extrac-
tion of condensale from wet gas; and

“(b) liquid hydrocarbons, other thun condensate, extracted
from wet gas and sold as natural gas liquids, for exam-
ple, liquid petroleum gas; and

“(c) coal seam gas

“operate does not include the provision only ol maintenance

and relaled services

“petroleum has the same meaning as in section 2(1) of the

Crown Minerals Act 1991

“specified generation plant—
“(a) means an electricity generation plant that—

“(i) uses, or will use, fossil fuels if fossil fuels pro-
vide, or will provide, more than 20% of the total
fuel energy input for the generator or generators
constituting the plant; and

“(i1) has, or will have, an aggregate generating capa-
city (dctermincd according to nameplate or
nameplates) of more than 10 MW; but

*(b) does not include—

“(i) an electricity generation plant that is in operation
before the commencement of this Part; or

“(ii) an electricity generation plant that is declared by
regulations not to be a specified generation plant.

“(2) For the purposes of the delinition ol specilied generation
plant, il a fossil fuel is blended with another substance that is
not 4 tossil fuel, the fuel energy input of that blend must be
calculated only from the proportion that is fossil fuel.

“Maoratorium

“62D Moratorium on connection and operation of new fossil-
fuelled thermal generation plant

“(1) No person may connect a specified generation plant to the
national grid or a distribution nctworlc, or operate a specificd
generation plant, unless—
“(a) the person has an exemplion in relation Lo the plant; and
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“(2)

“(b) the plant is connected and operated in accordance with
the exemption.
Every person who breaches subsection (1) commits an offence

and is lable on summary conviction to a finc not cxceeding
$500,000.

“62E Additional penalty for breach involving commercial

“(1)

“(4)

gain

If a person is convicted of an offcnce under section 62D, the
court may, on the application of the Commission, in addition
lo any penalty that the court may impose under that section,
order that person 1o pay an amount nol exceeding 3 times the
value of any commercial gain resulting from the breach of that
section if the court is satisfied that the breach occurred in the
course of producing a commercial gain.

The order may be in addition to any other penalty the court
may impose under this Part.

For the purpose of subseetion (1), the value of any gain is to be
assessed by the court, and any amount ordered to be paid is
recoverable in the same manner as a fine.

In this section, court includes a District Court.

“Lxemptions

“62F Minister of Energy may grant exemption

“(1)

“(2)

The Minister ol Energy may, by notice in the Gazette, on the
recommendation of the Commission exempt a person from
the prohibition in section 62D in respect of a specified genera-
tion plant.

The Minister of Encrgy may vary an cxemption in the same
wily as an exemption may be granted under this section,

“62G Minister of Energy may only grant exemption if

“(1)

satisfied of certain matters

The Minister of Energy may only grant an exemption if he or

she 1g satisfied that the specificd gencration plant—

“(a) is a non-bascload plant that has a load factor or green-
house gas emissions level below or less than prescribed
limnits; or
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“(b) is necessary or desirable for 1 or more of the following

purposes:
“(i) for the purpose of mitigating the effects of an
emergency:

“(i1) for the purpose of providing reserve cnergy:

“(ii1) for the purposc of providing clectricity to a small
isolated communily that does not have a reasona-
ble non-lossil Tuel based alternative:

“(iv} for the purpose of forming part of a co-generation
process to improve the overall energy efficiency
of the process above a prescribed level; or

“{c) uses an acceptable combination of renewable energy
sources and fossil fuels as prescribed in regulations; or

“(d) is bascd on wastc material (for cxample, burning rub-
bish using only a small amount of lossil fuel (or ignition
or burning landfill gas); or

“(e)} will be connected and operated in circumstances where
an existing thermal electricity generation plant will be
retired in whole or in part and the specified generation
plant together with any part of the existing thermal
clectricity gencration plant that is not retircd—

“(i)y will significantly decrease greenhouse gas emis-
sions (based on projected emissions assessed by
the Commission rather than nominal output capa-
city); and

“(ii) will not reduce security of supply margins.

“(2) The Minister of Encrgy must, when considering whether to
grant an cxemption, have regard to any prescribed matters.

“62H Grounds and terms and conditions of exemption

“(1) The Minister of Energy must specity in the exemption the
ground under section 626{1) under which the exemption is
granted.

“(2) II' the exemption is granted for 1 or more purposes under
section 62G(1){h), the Minister of Energy must include in the
exemption terms and conditions that he or she considers are
reasonably necessary to ensure that the specified generation
plant is operated in accordance with those purposes and for no
other purposcs.
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“(4)

“(5)

“(6)

“621
“(D

“(2)

“(3)

“(4)

“62)
“( ] )

If the exemption is granted for the purpose referred to in

section 62G(1)(b)(i), the term of the exemption must be no

longer than the Minister of Energy reasonably considers is

necessary to mitigate the effects of the emergency.

The Minister of Energy may grant an exemplion on any other

lerms and conditions he or she reasonably considers are neces-

sury to give effect to the purpose of this Part.

A person who is granted an exemption must ensure that the

specified generation plant is operated in accordance with—

“(a) any purposc under seetion 62G{1){b) for which the cxemp-
tion was granted {and {or no other purposes); and

*(b) all other tlerms and conditions ol the exemption,

The Commission may modify the terms and conditions of an
exemption in the prescribed manner.

Public consultation on draft exemption

The Minister of Energy must, before granting an exemption,

arrange for a draft of the exemption to be notified—

“(a) in the Gazette; and

“(b) in daily newspapers circulated in Auckland, Hamilton,
Wellington, Christchurch, and Duncdin.

Subsection {1) does not apply il the exemption relates (o section

62G(1){h){i) and the Minister of Energy considers that consulta-

tion is not desirable in the circumstances.

Notification of the draft cxemption must statc—

“(a) that writtcn submissions on the draft cxemption arc
invited from members of the public and interested
organisations; and

“(b) where copies of the draft exemption may be obtained;
and

“{c) the closing date for submissions; and

“(d) the address to which submissions are to be forwarded.

The Commission must, belore recommending the granting of

an exemplion, have regard (o all submissions that are received

by the closing date for submissions.

Publication of exemption and reasons for exemption
The Minister of Encrgy must make exemptions available to
the public by making copics of them available for inspection,
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free of charge, on the Internet in an electronic form that is
publicly accessible (at all reusonable times).

“(2) The Minister of Encrgy’s reasons for granting an exemption
(including why the exemption is appropriate) must be notificd
in the Gazette logether with the exemplion.

“(3) However, the Minister of Energy may defer notifying or not
notity the reasons for granting an exemption if he or she is
satisfied that it is proper to do so on the ground of commercial
confidentiality.

“62K Revocation of exemption
“(1) The Minister of Energy may, by notice in the Gazette, revoke
an exemption if he or she considers that—
“(a) the specified generation plant is no longer required for
the purposc for which the cxemption was granted; or
“(b) thc specified gencration plant has not been, or is not
being, operaled in accordance with the terms and condi-
tions ol the exemption.
“(2) If an exemption in respect of a specified generation plant is
revoked, no person may continue to operate that plant.

*621. Suspension of exemption

“(1) If the Minister ol Energy has reasonable grounds to believe
that there may be a ground to revoke an exemption under
section 62K, he or she may, by notice to the person who is
granted the exemption, suspend the exemption for as long as
is reasonably necessary to determine whether a ground exists.

“(2) The Minister of Energy may only act under subsection (1) il his
or her beliel that there may be a ground o revoke the exemp-
tion is supported by evidence that he or she reasonably
believes is credible and relevant.

“(3) Tf the Minister of Encrgy determings that there is a ground to
revoke a suspended exemption, he or she—

“(a) may revoke the exemption; or
“(b) may continue the suspension until satisfied that there is
no longer a ground to revoke the exemption.

“(4) If the Minister of Energy determines that there is no ground to
revoke a suspended exemption, he or she must (unless there s
some other ground to suspend or revoke the exemption) notify
the person who is granted the exemption that the exemption is
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“(3)

no longer suspended with effect from the date of the
notification.

If an cxemption in respect of a specified gencration plant is
suspended, no person may continue to operate that plant dur-
ing the period ol suspension,

“Enforcement

*62M Commission must monitor compliance

()

“(2)

“@)

The Commission must monitor compliance with this Part
(including compliance with the terms and conditions of
exemptions).

The High Court and any District Court cach have jurisdiction
to restrain any breach or threatencd breach of section 62D by
injunction on the application of the Commission or the Minis-
ler of Energy, and to make any order in the matter as (o cosls
and otherwise as it thinks fit.

Subsection {2) does not limit the liability of any person to be
convicted of an offence under section 62D.

“Regulations

“62N Regulations for purposes of this Part

“(1)

The Governor-General may, by Order in Council made on the
recommendation ol the Minisler ol Energy, make regulations
for all or any of the lollowing purposes:

“(a) declaring an electricity generation plant not to be a
specified generation plant:

“(b) prescribing limits for load factors or greenhouse gas
emission levels for the purposes of section 626:

“(c) specifying how thosc load factors and cmission levels
arc to be calculated or determined:

“(d) prescribing matters for the purposes of section
62G{1){h){iv) and (c):

“(e) prescribing how applications for exemptions are to be
made and dealt with:

“(f) prescribing matters that the Minister of Energy must
have regard to when granting, amending, suspending,
or revoking an cxemption:

“(g) anthorising the Commission to modify the terms and
conditions of exemptions (including prescribing when
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and how the Commission may act and the criteria that
the Commission must comply with).
“(2) This scction docs not limit scction 169.”

68  Regulations
Section 169(1)(30) is amended by inserting “, the Commis-
sion,” after “the Board”.

6%  Party must co-operate with investigations
Section 172KB is amended by inserting “Part 6A or” aller
“monitoring or enlorcing”.

70  Functions of Commission

Scetion 1720(1) is amended by inscrting the following

paragraphs after paragraph (j):

“(ja) give recommendations to the Minister of Energy under
Part 64 und modify terms and conditions of exemptions
under that Part in the prescribed manner:

“(jb) monitor compliance with Part 64 and investigate
hreaches of that Part:

“(je) take enforcement action in relation to breaches of Part
G6A:”.
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Schedule s 30
New Schedules 3 and 4 added

Schedule 3 ss 28, H1), (5), 54(1), 55, 56, 59,
60, 62, 63, 65, 66, 70 to 72, 79,

96, 106, 137, 142, 143, 158, 161,

162, 170, 171, 173, 174, 177, 178

Activities with respect to which persons must be
participants

Part 1
Forcstry

(applies on and after 1 January 2008)

Deforesting pre-1990 lorest land other than exempt land, il the area
deloresled is more than 2 hectares in the 5-year period commencing
on 1 January 2008, or any subsequent 5-year period after that.

Part 2
Liquid fossil fuels

(applies on and after 1 January 2009)

Owning obligation fuel—
(a) at the time the obligation fuel is—
(1) removed for home consumption in accordance with
the Customs and Excisc Act 1996: or
(ity  otherwise removed [rom a relinery, other than lor
export; and
(b) if the totul amount of the obligation fuel removed under
paragraph (4) exceeds 50 000 litres in a4 calendar year.

Part 3
Stationary energy

(applies on and after 1 January 2010)

Importing coal.

Mining coal where—

(a) the volume of coal mined exceeds 2 000 tonnes in a calendar
year; and
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Schedule 3—consinued
Part 3 continued
(b) the coal is mined other than flor export.

Importing natural gas where the volume of natural gas imported
exceeds 10 000 litres in a calendar year.

Mining natural gas, other than lor export.

Off-taking geothermal steam where the steam is separated from
geothermal fluid containing non-condensable gas components.
Using geothermal fluid for the purposc of gencrating clcetricity or
indusirial heat.

Combusting used oil, waste oil, used tyres, and waste for the purpose
of generating electricity or industrial heat.

Refining petroleum where the relining involves the combustion of
obligation luel or obligation jet (uel.

Part 4
Industrial processes

Subpart 1
(applies on and after 1 January 2010)
Producing iron or steel.

Producing aluminium resulting in the consumption of anodcs or the
production of anode cffects

Producing clinker, or burnt lime resulting in calcination of limes-
tone.

Producing glass using soda ash.
Producing gold uvsing limestone.
Producing cablc using a nitrogen curc process.
Importing hydro lluorocarbons or per fluorocarbons,
Subpart 2
(applics on and after 1 January 2013)

Importing sulphur hexafluoride.

Part 5
Agriculturc
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Schedule 3—coninued
Part 5—continued
Subpart 1—Fertiliser {processor)
(applies on and after 1 January 2013 unless subpart 2 brought into
force)

Importing or manufacturing synthetic fertilisers containing nitrogen.

Subpart 2—Fertiliser (farmer)
(applies on and afller a dale determined by Order in Council)

Purchasing, other than for on-sclling, synthetic fertiliser containing
nitrogen.

Subpart 3—Animals (processor)

(applics on and after 1 January 2013 unlcss subpart 4 brought into
force)

Slaughtering ruminant animals, pigs, horses, or poultry by a person

who—

(a) is the operator ol a risk management programme registered
under the Animal Products Act 1999; and

(b) is not a retail butcher, as defined in section 4(1) of the
Animal Products Act 1999.

Dairy processing of milk or colostrum.

Subpart 4—Animals (farmer)

(applics on and after a date determined by Order in Council)
Farming, raising, growing or keeping ruminant animals, pigs, horses
or poultry for—

(a} reward; or
(b) the purpose ol trade in those animals, or in animal material
or animal products taken or derived from those animals.

Part 6
Waste

(applies on and after 1 January 2013)
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Schedule 3—consinued
Part 6 continued
Operaling a disposal (acility.
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Schedule 4 s 24, 4(1), 54{1), 57, 5B, 59, 62,
63, b5, 66, 72, 79, 96, 106, 130,

137, 143, 14841)(1), 165 ta 169, 172

to 174, 176 to 178

Activities with respect to which persons may be
participants

Part 1
Forestry removal activities

(applies on and after 1 January 2008)

Owning post-1989 forest land, other than post-1989 forest land
that is subject to a forest sink covenant registered under section
677D of the Forests Act 1949,

Holding a registered loresiry right or being the leaseholder under
a registered lease of post-1989 forest lund, other than post-1989
forest land that is subject to a forest sink covenant registered
under section 672D of the Forests Act 1949.

Part 2
Other removal activities

(applies on and after 1 January 2010)

Producing a product that contains a substance where the substance—

(a) has not been combusted; and
(b) if combusted, would result in cmissions: and
(©) is—

(i) permanently embedded in the product; or
(i)  temporarily embedded in the product, and the pro-
duct is exported with the substance still embedded.

Part 3
Liquid fossil fuels

(applics on and after 1 January 2008)

Purchasing obligation jet fuel from a participant who carries out an
activity in Part 2 of Schedule 3 where the obligation jet fuel purchased
cxceeds 10 million litres in a calendar year.
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Schedule 4—coniinued
Part 3—continued

Part 4
Stationary energy

(applies on or alter 1 January 2009)

Purchasing coal or natural gas from a participant who mines coal 5
or natural gas where the—
(a) coal purchased exceeds 250 000 tonnes in a calendar year;

or
(b) natural gas purchased exceeds 2 petajoules in a calendar
year. 10
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